UNITED STATES DEPARTMENT OF EDUCATION REGION Vv

ILLINOIS
OFFICE FOR CIVIL RIGHTS INDIANA
IOWA
500 WEST MADISON ST., SUITE 1475 MINNESOTA
CHICAGO, IL 60661-4544 NORTH DAKOTA
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January 12, 2018

James T. Dimas, Secretary

Illinois Department of Human Services
Division of Rehabilitation Services
401 South Clinton Street

Chicago, IL 60607

VIA EMAIL AT: James.T.Dimas@illinois.gov

RE: OCR Docket # 05-17-3004
Dear Mr. Dimas:

This is to notify you that the U.S. Department of Education, Office for Civil Rights (OCR), has
completed its investigation of the above-referenced complaint filed against the Illinois
Department of Human Services (IDHS), Division of Rehabilitation Services (DORS) alleging
retaliation.

The complaint alleged that because the Complainant filed grievances between XXX with IDHS’s
Office of the Executive Inspector General (OEIG) and Bureau of Civil Affairs (BCA) accusing
DRS personnel of XXX, DRS and Client Assistant Program (CAP) personnel retaliated against
the Complainant beginning in March 2017 by, a) refusing to provide services specified in XXX,
b) interfering with her appeal rights, and c) informing her that they will close her case XXX.

OCR enforces Title 1X of the Education Amendments of 1972 (Title IX), 20 U.S.C. §§ 1681-
1688, and its implementing regulation at 34 C.F.R. Part 106, and Title VI of the Civil Rights Act
of 1964 (Title V1), 42 U.S.C. 88§ 2000d — 2000d-7, and its implementing regulation, 34 C.F.R.
Part 100, which prohibit discrimination on the bases of sex and race, respectively, by recipients
of Federal financial assistance from the Department. These statutes also prohibit retaliation
against persons who engage in certain protected activities. Because DRS receives Federal
financial assistance from the Department, OCR has jurisdiction over it pursuant to Title IX and
Title VI.

OCR reviewed documents provided by the Complainant and DRS and interviewed the
Complainant. After carefully considering all of the information obtained during the investigation,
OCR determined that there is insufficient evidence to establish that DRS subjected the
Complainant to retaliation in violation of Title IX and Title VI as alleged in Allegations (a) and
(b). On December 11, 2017, DRS expressed interest in voluntarily resolving Allegation (c) under
Section 302 of the CPM. OCR determined that Allegation (c) is appropriate for resolution under
Section 302 of the CPM.

The Department of Education’s mission is to promote XXX achievement and preparation for global competitiveness
by fostering educational excellence and ensuring equal access.

www.ed.gov
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Legal Standard

The Title IX implementing regulation at 34 C.F.R. § 106.71, incorporates by reference the
regulation implementing Title VI at 34 C.F.R. § 100.7(e), which prohibits a recipient or other
person from intimidating, threatening, coercing, or discriminating against any individual because
he or she made a complaint, testified, assisted, or participated in any manner in an investigation,
proceeding or hearing under the regulation.

A recipient engages in unlawful retaliation when it takes an adverse action against an individual
either in response to the exercise of a protected activity or to deter or prevent protected activity
in the future. To find a prima facie case of retaliation, each of the following three elements must
be established:

1. anindividual experienced an adverse action caused by the recipient; and

2. the recipient knew that the individual engaged in a protected activity or believed the
individual might engage in a protected activity in the future; and

3. there is some evidence of a causal connection between the adverse action and the
protected activity.

In determining whether the recipient took the adverse action because an individual engaged in a
protected activity or for the purpose of interfering with a protected activity, OCR considers
whether there is some evidence of a causal connection between the adverse action and the
protected activity. The evidence may include changes in the treatment of the individual after
protected activity occurred, the proximity in time between protected activity and adverse action,
the recipient’s treatment of the individual compared to similarly-situated individuals, or the
recipient’s deviation from established policies or practices.

If all of the elements of a prima facie case of retaliation are established, then OCR considers
whether the recipient has presented a facially legitimate, non-retaliatory reason for taking the
adverse action. If so, then OCR considers whether the reason for the adverse action is genuine or
a pretext for retaliation, or whether the recipient had multiple motives for taking the adverse
action.

Background

Throughout the XXX and XXX XXXs, the Complainant was enrolled as a XXX. The
Complainant, an individual XXX, was also a customer of DRS’ Vocational Rehabilitation (VR)
Program, which paid for and or provided services to assist her with attaining her vocational goal
of becoming a XXX. Pursuant to her XXX and XXX IPEs,* the Complainant was entitled to
receive VR services throughout each XXX, including XXX. Neither IPE specifies that DRS
would pay for XXX?2 or XXX for the Complainant.

XXX
2 0n XXX, the Complainant's XXX case manager informed her that DRS will not pay XXX.
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DRS paid XXX for the Complainant’s XXX. The Complainant’s case manager XXX. During the
XXX, the Complainant’s XXX case manager arranged for DRS to issue XXX for the
Complainant’s XXX; however, after XXX did not confirm receipt of the XXX DRS payment
voucher, DRS cancelled the voucher and issued a new payment voucher to XXX.

Throughout the XXX, DRS issued XXX Notification of Training Services Approved (NOTSA)
forms that specify the amounts of financial assistance that DRS would provide for IPE services
for certain time periods. The XXX NOTSAs cover payments for services from XXX. All XXX
NOTSAs specify that DRS would pay for XXX.

The NOTSAs also note that certain XXX would and would not be covered. The XXX NOTSA
notes that DRS would not fund XXX. The XXX NOTSA notes that DRS would not pay costs
associated with XXX, but would pay for the XXX3 XXX. The IPE and the NOTSAs do not
specify that DRS will pay for XXX.

According to DRS, the Complainant’s signature on her IPE signifies that she acknowledges that
she has the right to appeal any decisions or changes to her IPE with which she disagrees, that she
has received notice of and understands her appeal rights, and that she understands that she may
call CAP for assistance.

Factual Summary

The Complainant alleges that because she filed grievances between XXX with IDHS’s OEIG
and BCA accusing DRS personnel of XXX, DRS and CAP personnel retaliated against her
beginning in XXX by a) refusing to provide services specified in her XXX, b) interfering with
her appeal rights, and c) informing her that they will close her case XXX.

IDHS reported that on XXX, the Complainant filed a complaint with OEIG that alleged XXX by
DRS personnel. IDHS reported that BCA did not receive a XXX complaint from the
Complainant. The Complainant did not produce evidence of a XXX grievance filed with BCA
prior to XXX. Although OCR has no evidence of an earlier, internal XXX complaint filed by the
Complainant against DRS personnel, case notes provided to OCR establish that the Complainant
repeatedly told her case manager (on XXX*°) and other DRS and non-DRS staff, including CAP
and IDHS Bureau of Hearing staff (on XXX and repeatedly throughout XXX) that she believed
her case manager’s treatment of the Complainant was XXX based on XXX. The case notes also
reveal that on XXX, the Complainant complained to IDHS staff about XXX°® by her XXX case
manager.

Refusal to provide services specified in IPE

3 The XXX NOTSA incorrectly specifies XXX for XXX but payment was correctly applied to the Complainant’s
XXX.

* A DRS representative emailed the Complainant on XXX and stated “You stated in your most recent e-mail |
believe I am XXX against because | XXX after the last IPE was completed and | XXX." Due to this statement, | am
attaching the XXX Complaint Form. Instructions can be found on the form.”

5> After this complaint, the Complainant requested and XXX case manager.

& According to the Complainant, in XXX, her case manager XXX her when XXX.
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On XXX, the Complainant filed an appeal with the IDHS Bureau of Hearings requesting
payment for services she believed DRS was required to pay pursuant to her IPE. Specifically, she
sought payment XXX. In support of her assertion that DRS was required to provide payment for
these services, the Complainant maintained that the relevant IPE provided XXX for XXX. She
also noted that DRS had paid for XXX the prior XXX under an earlier IPE that contained
virtually identical language. Lastly, she claimed that she complied with all the stipulations in her
IPE, including XXX documentation to her case manager, following DRS staff XXX and XXX
with DRS staff. The XXX appeal was not the XXX. The Complainant’s DRS case file revealed
that from XXX, the Complainant has complained to DRS XXX about its XXX.

The Complainant’s appeal hearing was originally scheduled XXX.
XXX

Although the Complainant’s IPE does not specify it, IDHS reported that since XXX, DRS has
communicated to her that it will not XXX.” The Complainant’s DRS case file revealed that from
XXX DRS case managers® informed the Complainant that DRS cannot pay for costs related to
XXX. According to DRS, the Complainant had not provided an updated XXX, yet had disclosed
that in addition to XXX. DRS case notes reveal that at least as early as XXX the Complainant’s
case manager requested a copy of the Complainant’s XXX. DRS determined that XX by the IPE.

DRS reported that during the XXX, the Complainant took XXX by DRS and others that were not
because DRS could not determine that they XXX. DRS reported that it paid for all XXX, but did
not pay for XXX The Complainant confirmed payment by DRS to XXX.

The Complainant claims that XXX. She asserts that she provided DRS documentation from her
XXX. The Complainant did not provide OCR with a copy of this document.

XXX

The XXX NOTSAs specify that DRS XXX for the Complainant’s XXX however the XXX
NOTSA does not include a payment for XXX.

The Complainant’s DRS case file indicates that beginning on or about XXX, DRS Case Manager
informed the Complainant via email that DRS would XXX, noting that DRS had previously paid
for XXX.% On XXX, her XXX Case Manager emailed the Complainant that she was not aware
that the Complainant was XXX due to her receiving XXX and informed her that she would need
documentation that the Complainant XXX prior to approving her request.

7 See XXX

8 On XXX, per the Complainant’s request, her VR case XXX.

9 A XXX case manager documented XXX conversation with the Complainant during XXX meeting in which the
Complainant’s IPE was developed. The notes from this meeting indicate that the case manager informed the
Complainant that XXX. XXX case manager informed XXX that DRS was not paying XXX for the Complainant and
XXX. The Complainant’s case manager XXX paid for XXX. DRS informed OCR that when the Complainant’s
XXX case manager discovered XXX notes explaining XXX would not be covered, she consulted with her
supervisor and together they determined that DRS would stop paying XXX
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The Complainant confirmed that she has XXX. She explained that she XXX in part because she
believed that XXX, then DRS would pay for XXX. The Complainant claims that under IDHS
regulations, DRS must pay for XXX. Case notes for the Complainant’s case also reveal that
unrelated to the question of XXX, XXX the Complainant’s Case Managers informed the
Complainant that DRS would pay for the costs of XXX upon receipt of documentation.

According to the Hearing Officer’s decision dated XXX, the XXX hearings considered only
whether DRS was required to pay for the Complainant’s XXX. In her decision, the Hearing
Officer reversed DRS’ denial of payment for XXX, holding that “while it is possible that the
payment of XXX, the Grievant’ s expectation XXX was more than reasonable” in light of the
fact that her IPE in place at the time covered XXX. The Hearing Officer did not rule on any of
the other matters being appealed. XXX.

Interference with the Complainant’s appeal rights

In support of her assertion that CAP personnel interfered with her appeal rights, the Complainant
maintains that CAP XXX She claims that during this time period, she requested assistance in
XXX her appeal and CAP personnel continued to XXX. The DRS case notes reveal that the CAP
representative continued to XXX, pursuant to its contract XXX.

The Complainant also claims that a CAP representative interfered with her appeal rights when
the representative XXX. The Complainant claims that the CAP representative further interfered
with her appeal rights by XXX regarding the appeal process and instead XXX.

In denying the Complainant’s claims that CAP personnel interfered with her appeal rights, IDHS
noted that DRS XXX.

OCR’s review of the Complainant’s DRS and CAP case files indicates that a CAP representative
was XXX. The file indicates that the Bureau of Hearings received the Complainant’s appeal on
XXX, DRS and BOH, respectively, informed the Complainant that her appeal hearing was
scheduled for XXX. The file indicates that on or about XXX the Complainant’s case informed
the Complainant XXX.

On XXX.

On XXX.

Notice of case closure

It is undisputed that on XXX, DRS sent a notice to the Complainant indicating that her case
would be closed XXX. On XXX, the Complainant appealed the notice of case closure. An

administrative hearing was held on XXX, and the Hearing Officer XXX!! On XXX, the
Complainant and DRS met to discuss the XXX IPE XXX.

10 To the extent the Complainant asserts that XXX was in some way retaliatory, OCR notes that it lacks jurisdiction
XXX which is not a recipient of federal financial assistance from the Department.
1 XXX.
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XXX.

Analysis and Conclusion

OCR determined that the Complainant engaged in protected activity between XXX when she
complained internally XXX. Although OCR obtained documentation of XXX grievance filed by
the Complainant with OEIG XXX, which alleged XXX, documentation provided by IDHS
establishes that as early as XXX, the Complainant had complained to her case manager and other
DRS staff that she felt the case manager was XXX. The documentation also established that as
early as XXX, the Complainant complained to DRS staff about her case manager XXX.

Allegation (a): Refusal to Provide Services Specified in IPE

It is undisputed that DRS refused to pay XXX. OCR determined that the denial of payment for
these services constitutes an adverse action to the extent that the Complainant’s IPE indicated
that DRS would cover XXX. Next OCR considered whether a causal connection exists between
the Complainant’s protected internal XXX complaints and the denial of payment for these
services.

With respect to the denial of payment for XXX, the evidence establishes that throughout the
XXX, DRS informed the Complainant that it would not pay for XXX not approved by DRS.
During this time, XXX DRS case managers asked the Complainant for documentation that XXX,
indicating the agency’s willingness to pay for XXX upon receipt of that information. Although
the Complainant may be correct that her IPE does not specify that DRS will pay only XXX, that
was DRS’ long-standing interpretation of the IPE. Significantly, DRS’ took this position starting
XXX, before the Complainant first complained of discrimination in XXX, and continued over
the course of XXX to request documentation that the Complainant’s XXX in order to pay for
them. Therefore, OCR is unable to establish a causal connection between the Complainant’s
protected activity and DRS’ refusal to pay for XXX, which at most appears to reflect a difference
of opinion between DRS and the Complainant regarding XXX covered by her IPE.

Regarding the denial of payment for XXX, here the evidence established that as early as XXX,
DRS informed the Complainant that although it had previously paid for XXX, it would no longer
do so because XXX and DRS believed it was not required to pay the cost XXX. DRS
acknowledged that it had previously paid for XXX and informed the Complainant that payment
had been XXX. Significantly, the Complainant began complaining of XXX by her case manager
in XXX, yet the case manager about whom she complained subsequently authorized payment of
the Complainant’s XXX. OCR observed that the case manager who ultimately detected the XXX
did not halt payment for XXX immediately after the Complainant’s protected activity. Rather,
the very DRS case manager about whom the Complainant was complaining continued to pay for
XXX, after the Complainant began to accuse her of XXX. Further, DRS informed the
Complainant that it would pay for XXX if the Complainant supplied documentation establishing
XXX, undermining any inference of a retaliatory motive on the part of the case manager or DRS.
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In this case, DRS denies that it retaliated against the Complainant and OCR obtained no further
information to suggest that the decision was caused by the Complainant’s XXX complaints.
OCR determined that DRS’ explanation that it would not pay for XXX was not a post hoc
justification for its retaliatory actions as a result of the Complainant’s XXX grievances and
complaints. Rather, the evidence indicates that this was DRS’ reiteration of an explanation that it
had provided to the Complainant as early as the XXX, when her case manager informed her that
DRS would not pay for XXX. Although the hearing officer in the Complainant’s appeal ordered
DRS to pay for an additional XXX, in doing so, the hearing officer found that the Complainant
could reasonably believe DRS would continue to pay for XXX. Significantly, the hearing officer
did not determine that DRS had terminated payment for XXX for an improper or retaliatory
reason. In making a determination regarding compliance, OCR must often weigh conflicting
evidence and determine whether the preponderance of the evidence substantiates the allegation.
In this case, the preponderance of the evidence does not support the allegation that DRS denied
payment for the Complainant’s XXX because of her protected XXX complaints.'?

Allegation (b): Interference with the Complainant’s appeal rights

The Complainant asserts that CAP staff interfered with her appeal rights in numerous ways,
including XXX.

XXX

XXX. OCR therefore assumes for the purpose of this analysis that the email constituted an
adverse action and that a prima facie case of retaliation has been established.

Next OCR considered whether IDHS provided a legitimate, non-retaliatory explanation for its
actions. Although OCR does not know why XXX, OCR determined that XXX. Under these
circumstances, OCR found insufficient evidence of unlawful retaliation. Accordingly, OCR has
closed this allegation effective the date of this letter.

Allegation (c): Notice of case closure

Prior to the conclusion of OCR’s investigation, DRS expressed interest in resolving the
complaint. Subsequent discussions with DRS resulted in IDHS signing the enclosed Resolution
Agreement (Agreement) on January 5, 2018, which, when fully implemented, will resolve the
retaliation allegation raised in the complaint. The Agreement requires DRS to provide training to
DRS staff on its non-retaliation policies and on its policies and procedures governing case
closures. The Agreement also requires DRS to provide OCR a copy of the Complainant’s XXX
IPE and documentation of its implementation. The provisions of the Agreement are aligned with
the complaint allegation and the information obtained during OCR’s investigation, and consistent
with the applicable regulations. OCR will monitor DRS’ implementation of the Agreement.

This concludes OCR’s investigation of the complaint and should not be interpreted to address the
DRS’s compliance with any other regulatory provision or to address any issues other than those
addressed in this letter. This letter sets forth OCR’s determination in an individual OCR case.

12 XXX.
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This letter is not a formal statement of OCR policy and should not be relied upon, cited, or
construed as such. OCR’s formal policy statements are approved by a duly authorized OCR
official and made available to the public.

Please be advised that DRS may not harass, coerce, intimidate, or discriminate against any
individual because he or she has filed a complaint or participated in the complaint resolution
process. If this happens, the individual may file another complaint alleging such treatment.
Under the Freedom of Information Act, it may be necessary to release this document and related
correspondence and records upon request. In the event that OCR receives such a request, we will
seek to protect, to the extent provided by law, personally identifiable information, which, if
released, could reasonably be expected to constitute an unwarranted invasion of personal
privacy. The complainant may file a private suit in Federal court, whether or not OCR finds a
violation.

We appreciate the cooperation you and your staff extended to OCR during the investigation of
this complaint. In particular, we wish to thank Mr. Ganapathi Ramaswamy, IDHS Deputy
General Counsel. If you have any questions, please contact Tamara Perry, Attorney, at 312-730-
1510 or by email at Tamara.Perry@ed.gov.

Sincerely,

Aleeza Strubel
Supervisory Attorney

Enclosures

cc: Mr. Ganapathi Ramaswamy, IDHS Deputy General Counsel at
Ganapathi.Ramaswamy@illinois.gov
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