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Fort Wayne, IN 46814 

 

Re:  OCR Docket No. 05-16-1101  

 

Dear Dr. Downs: 

 

This letter is to notify you that the U.S. Department of Education (Department), Office for Civil 

Rights (OCR), completed its case resolution processing of the above-referenced complaint filed 

against Southwest Allen County Schools (District), alleging discrimination on the bases of race 

and sex.  

 

Specifically, the complaint alleged that the District is subjecting African American male students 

at Covington Elementary School (School) to discrimination based on their race and sex, in that it 

disciplines them for infractions more harshly than it disciplines other students at the School. 

 

OCR is responsible for enforcing Title VI of the Civil Rights Act of 1964 (Title VI), 42 U.S.C. § 

2000d – 2000d-7, and its implementing  regulation, 34 C.F.R. Part 100, which prohibit 

discrimination based on race, color or national origin by recipients of Federal financial assistance 

from the Department.  OCR is also responsible for enforcing Title IX of the Education 

Amendments of 1972 (Title IX), 20 U.S.C. §§ 1681 - 1688, and its implementing regulation, 34 

C.F.R. Part 106, which prohibit discrimination based on sex by recipients of Federal financial 

assistance from the Department.  As a recipient of Federal financial assistance, the District is 

subject to these laws.   

 

During its investigation, OCR reviewed data provided by the Complainant and the District and 

interviewed parents/guardians of students and District personnel.  OCR has determined that the 

evidence is insufficient to establish that the District discriminated on the basis of race or sex 

against four African American male students specifically identified by the Complainant.  

Discussions between OCR and the District resulted in the District’s signing the enclosed 

Resolution Agreement (Agreement), which, when fully implemented, will resolve the systemic 

issues identified in OCR’s processing of the complaint. 
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Legal Standards 

 

The Title VI implementing regulation, at 34 C.F.R. § 100.3(a), states that no individual may be 

excluded from participation in, be denied the benefits of, or otherwise be subjected to 

discrimination on the basis of race, color, or national origin under any program or activity that 

receives Federal funds from the Department.  The Title VI implementing regulation, at 34 C.F.R. 

§ 100.3(b)(1)(ii), prohibits a recipient, on the basis of race, color, or national origin from 

providing any service or other benefit to a student that is different, or is provided in a different 

manner, from that provided to other students.   

 

The Title VI implementing regulation, at 34 C.F.R. § 100.3 (b)(2), further provides that a 

recipient may not, directly or through contractual or other arrangements, utilize criteria or 

methods of administration which have the effect of subjecting individuals to discrimination 

because of their race, color, or national origin, or have the effect of defeating or substantially 

impairing accomplishment of the objectives of the program as respect individuals of a particular 

race, color, or national origin.  

 

The regulation implementing Title IX, at 34 C.F.R. §106.31 (b) (1)-(4), provides that a recipient 

shall not, on the basis of sex, treat one person differently from another in determining whether 

such person satisfies any requirement or condition for the provision of aid, benefits, or services 

and shall not deny or provide different aid, benefits or services or provide such aid, benefits, or 

services in a different manner. The regulation also provides that a recipient shall not, on the basis 

of sex, subject any person to separate or different rules of behavior, sanctions, or other treatment 

or otherwise limit any person in the enjoyment of any right, privilege, advantage, or opportunity.  

 

In determining whether the District subjected an individual student to discrimination on the basis 

of race or sex or the District’s discipline policies, practices and procedures discriminate on the 

basis of race or sex, OCR considers whether the District treated similarly-situated students 

differently on the basis of race or sex.  If evidence of different treatment is found, OCR then 

determines whether the reasons offered by the District for the different treatment are legitimate or 

a pretext for unlawful discrimination.  Additionally, OCR examines whether the information 

shows that the District treated particular students in a manner that is inconsistent with its 

established policies, practices and procedures or whether any other evidence of discrimination 

based on race or sex exists. 

 

OCR also considers whether the District’s facially neutral discipline policies, practices and 

procedures have a substantially significant adverse impact on the basis of race or sex.  If so, OCR 

assesses whether the evidence establishes that the District’s policies, practices and procedures are 

educationally necessary and whether less discriminatory alternatives exist.  If the evidence does 

not establish that the policies, practices and procedures are necessary to meet educational goals, 

then they must be revised or eliminated.  Even if the policies, practices and procedures are 

determined to be necessary, discrimination may still be occurring if there are less discriminatory 

alternatives that would still meet the District’s educational goals, while having a lesser adverse 

impact on the basis of race or sex.  
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Facts 

 

The District’s Equal Educational Opportunity Policy, which is available in the Student Handbook 

on the School’s website,
1
 says, “[T]he school corporation shall foster an educational environment 

that provides equal educational opportunity for all students. Educational programs and services 

shall be designed to meet the varying needs of all students and shall not discriminate against any 

individual for any unlawful reason.”  

 

The School is an elementary school serving students from kindergarten to fifth grade.  The 

District informed OCR that the School’s enrollment in 2015-2016 was 756 students, 389 female 

students and 367 male students.  The District also informed OCR that 63, or 8.3%, of the 

students are African American. 

 

The Complainant identified four specific students at the School who she asserted were subjected 

to race and sex discrimination in discipline in the 2015-2016 school year; Student A was in first 

grade, Student B and Student C were in second grade, and Student D was in third grade.  The 

Complainant stated that Student A was escorted to the principal’s office at dismissal time each 

day, that Student B had been assigned detentions unfairly, that Student C was disciplined on two 

occasions for physical altercations with white students but the white students were not 

disciplined, and that Student D was disciplined on one occasion for a physical altercation with a 

white student but the white student was not disciplined.   

 

The Complainant said she does not think that African American students are treated equally 

when compared with white students.  She said that every time she went to the principal’s office 

there happened to be African American students there who were there being disciplined.    

 

Student discipline is detailed in the Elementary School Student Handbook (Handbook),
2
 which 

states in part, “All students are expected to uphold…standards… approved by the Board of 

School Trustees.  Disciplinary consequences are assigned according to circumstances of each 

incident, as determined by the school administrator or designee.” 

 

The Handbook also says, 

 

In the event students commit an act or acts of misconduct, the principal or 

designee shall make an investigation of the circumstances.  The principal or 

designee shall make an oral or written statement of charges against the student. 

And, if the student denies the charges, a summary of the evidence against him/her 

shall also be presented to said student.  The student shall be given the opportunity 

to present their position orally or in writing. After following such procedures, the 

principal/designee will determine the consequences for the misconduct. A 

building principal/designee may suspend students out of the classroom but within 

                                                           
1
http://sacs.schoolwires.net/cms/lib07/IN01907860/Centricity/Domain/36/SACS%20Clean%20Board%20Policies_u

pdated_12_20_16_with%20Series%20Contents%20Pages.pdf  
2
http://sacs.schoolwires.net/cms/lib07/IN01907860/Centricity/Domain/25/FINAL_2015_2016_elem_handbk_FULL

_COVER_TO_COVER%208-3-15.pdf 

http://sacs.schoolwires.net/cms/lib07/IN01907860/Centricity/Domain/36/SACS%20Clean%20Board%20Policies_updated_12_20_16_with%20Series%20Contents%20Pages.pdf
http://sacs.schoolwires.net/cms/lib07/IN01907860/Centricity/Domain/36/SACS%20Clean%20Board%20Policies_updated_12_20_16_with%20Series%20Contents%20Pages.pdf
http://sacs.schoolwires.net/cms/lib07/IN01907860/Centricity/Domain/25/FINAL_2015_2016_elem_handbk_FULL_COVER_TO_COVER%208-3-15.pdf
http://sacs.schoolwires.net/cms/lib07/IN01907860/Centricity/Domain/25/FINAL_2015_2016_elem_handbk_FULL_COVER_TO_COVER%208-3-15.pdf
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the school building (in-school suspension/ISS). Students may also be suspended 

out of the building (out-of-school suspension/OSS). 

 

Witnesses interviewed and data reviewed by OCR indicated that that students who engaged in 

what the School’s forms describe as “Minor Behaviors” are given “interventions” such as a time 

out in the Principal’s office or with the teacher in the classroom during lunch or recess.  Among 

the “Minor Behaviors” are inappropriate language, defiance, disrespect, disruption, dress code 

violations, and lying/misrepresentation.  Among the “Major Behaviors,” which can result in an 

ISS or OSS, are bullying, threats, weapon possession, physical aggression, repeated or severe 

defiance, disrespect or disruption, property damage, and stealing.   

 

The School’s Principal told OCR that the District’s approach is proactive.  He said students are 

referred to the office when the teacher has already discussed behavior with the child and the child 

remains disruptive.   He said that an office referral is not meant to be disciplinary; the purpose 

usually is to talk to the child and help him or her meet expectations, as well as providing “calm 

down time.”   

 

The Principal also stated that all teachers and others who work with students can make referrals 

to the office.  He said that once a student is referred to the office the situation is reviewed and 

investigated, and he, or a designee, which includes the Assistant Principal, tries to help the child 

understand what went wrong so the behavior does not recur.   He said the School also contacts 

the student’s parent or guardian so they can assist with helping students correct their behaviors.  

The Principal informed OCR that information about office referrals is not part of students’ 

permanent records. 

 

Data from the District indicated that from the start of the 2015-2016 school year through late 

March 2016, there were a total of 270 office referrals at the School; 168 of the referrals pertained 

to white students, 60 to African American students, and 41 to students of other races, and the 

race of one student was not identified on the log provided to OCR.  Of the 270 referrals, 31 

pertained to female students, including 7 to African American female students, and 239 to male 

students, including 53 to African American male students.  This data also showed that during the 

same time period in the 2015-2016 school year, the most common disciplinary sanction was an 

“office time out,” which occurred on 153 occasions and was almost always accompanied by a 

call to the student’s parent; the log provided to OCR did not specify the length of each office 

time out (and the District acknowledged that it does not maintain such data), but the District 

indicated that an office time out generally lasts 15 to 30 minutes.  A total of 98 office time outs 

were served by white students, 32 office time outs were served by African American students, 

and 23 office time outs were served by students of other races.  Of the 153 office time outs, 18 

were served by female students, including 2 by African American students, and 135 by male 

students, including 30 by African American students.  The second most prevalent sanction was 

Office/Lunch Recess (OLR), which occurred on 77 occasions; the data showed that 55 OLRs 

were served by white students
3
, 12 OLRs were served by African American students, and 10 

OLRs were served by students of other races.  Of the 77 OLRs, 5 were served by female students, 

                                                           
3
 This includes 5 white male students who received an office time out and an OLR for the same incident. 
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including 2 by African American students, and 72 by male students, including 10 by African 

American students.     

 

From the start of the 2015-2016 school year through late March 2016, three OSSs were given as 

a disciplinary sanction, all to white students.  Five ISSs were given, three to white students and 

two to Student A.  The District data did not indicate the length of the suspensions, but the 

Principal told OCR that each OSS and ISS was one day in duration.   

  

Student A 

 

The Complainant stated that Student A was escorted to the principal’s office at dismissal time 

each day.   

 

Data from the District indicated that Student A was referred to the office a total of 11 times 

during the period from the start of the 2015-2016 school year through late March 2016.  Two of 

the 11 referrals, the 6
th

 and 10
th

 of the year, resulted in one-day ISS, the first for “disruptive 

behavior for several days” (the referral was his 3
rd

 in 4 days) and the other for physical bullying.  

One of the 11 referrals resulted in an OLR, for walking into the girls’ restroom and rolling 

around on the floor.  Five referrals resulted in office time outs, including for punching another 

student, crawling under a table trying to touch another student’s bottom and for stabbing another 

student in the a hand with a pencil.  The other referrals resulted in Student A being “sat at recess” 

and having his parent called.   

 

The Principal stated that he has had several meetings with Student A’s parent to discuss how to 

proactively address behavior.  Student A’s teacher indicated that a behavior chart was developed 

to assist Student A.  Student A’s grandparent told OCR that Student A was teased in School.  

However, she did not deny that Student A engaged in misconduct or assert that either ISS was 

discriminatory. 

 

The Principal informed OCR that Student A is not walked to the office at the end of the day as a 

disciplinary measure.  The Principal told OCR that Student A goes to math intervention at the 

end of the day, and the math tutor walks down with him to the office and makes copies of 

behavior logs.  The Principal informed OCR that other students walk to the office at the end of 

the day as well.    

 

The Principal and Assistant Principal both denied that their discipline of Student A was related to 

his race or sex.  The behavior log showed that male and female students of other races received 

office time outs for physical conduct toward other students, as did Student A.  The log did not 

identify any students who engaged in conduct similar to that for which Student A received ISS 

but did not themselves receive ISS; however, one white male student received ISS for kicking a 

student and shoving another student, while another white student received ISS for bullying.  
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Student B 

 

The Complainant stated that Student B had been assigned detentions unfairly.  Data from the 

District indicated that Student B received four office referrals, three for stealing and one for 

“improper use of iPad” between the start of the 2015-2016 school year and late March.  Student 

B was disciplined with office time out for a first offense of stealing when Student B’s parent 

called the School and reported that Student B brought something home that did not belong to 

him, an OLR for his second offense of stealing that occurred only eight days after the first 

offense, an office time out for stealing approximately two months after the first incidents, and a 

parent call for improper use of an iPad.  

 

OCR attempted to contact the student’s parent, but could not reach the parent. 

 

The Principal denied that the discipline of Student B was related to his race or sex.  The log 

provided by the District indicated a Hispanic male student received an office time out and then 

an OLR for two incidents of stealing that occurred within a week of one another, that a white 

student received an office time out for stealing, and that a multiracial male student had his 

parents called when he engaged in improper use of a computer.  The log did not identify any 

female students who engaged in conduct similar to Student B. 

 

Student C 

 

The Complainant stated that Student C was disciplined on two occasions for physical altercations 

with white students but the white students were not disciplined.  Data from the District indicated 

that Student C served one OLR for hitting another student; no other student was disciplined on 

the same day.  

 

Student C’s parent informed OCR that she did not think that Student C was discriminated against 

based on his race or sex, and that she did not want OCR to investigate allegations that Student C 

had been discriminated against.  Therefore, OCR did not interview District personnel about 

Student C. 

 

Student D 

 

The Complainant stated that Student D was disciplined on one occasion for a physical altercation 

with a white student but the white student was not disciplined.   

 

Data from the District indicated that Student D was referred five times between the beginning of 

the 2015-2016 school year and late March 2016.  While the Complainant did not identify the date 

of the physical altercation she referenced, the data revealed that Student D served one OLR for 

fighting with and throwing another student to the ground on February 8, 2016; the data did not 

reveal any other students disciplined for fighting on this date.  The data also revealed that Student 

D received three office time outs for using foul language and pushing snow in another student’s 

face, throwing a fit and arguing with his teacher, and “being mean” to another student by 
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referring to the student’s need for special assistance.  On the other occasion, he refused to write 

and talked back to the teacher, so his parent was called. 

 

OCR was unable to speak to Student D’s parent.   

 

The Principal informed OCR that the District is trying to use an informal behavior plan to assist 

Student D in controlling his inappropriate behavior and comments. The Principal denied that the 

discipline of Student D was related to his race or sex.  The log provided by the District indicated 

that the sanctions given to Student D were consistent with treatment of other students who 

engaged in similar conduct; for example, multiple white students and female students received 

OLRs for physical conduct similar to that of Student D and students of different races and both 

genders received office time outs for negative conduct toward others that was similar to that of 

Student D. 
 

Analysis and Conclusions 

 

In making a determination regarding compliance, OCR must often weigh conflicting evidence 

and determine whether the preponderance of the evidence substantiates the allegation.  In this 

case, the evidence is insufficient to establish a violation of Title VI or Title IX with regard to the 

four specific African American male students identified by the Complainant; first, Student C’s 

parent disputed that Student C had been subjected to discrimination based on race or sex.  The 

evidence also established that Students A, B, and D received similar consequences for their 

conduct as did female students and students who are not African American, consistent with the 

District’s disciplinary practice.  OCR finds that the District proffered legitimate non-

discriminatory reasons for the office referrals of Students A, B, and D. 

 

The Complainant could not provide, and OCR’s investigation did not reveal, any evidence that 

similarly situated students of a different sex or race were treated more favorably than Student A, 

B, or D for the same or similar behavior.   

 

Based on the above, OCR determined that the evidence is insufficient to conclude that Students 

A, B, C, and D were subjected to discrimination based on race or sex. 

 

The evidence established that African American students at the School were disproportionately 

subjected to office referrals in the portion of the 2015-2016 school year under investigation.  In 

particular, while African American students were 8.3% of the students enrolled at the School, 

22.2% of the office referrals, 20.9% of the office time outs, and 15.6% of the OLRs issued were 

to African American students.  The District indicated that it does not keep detailed records about 

such referrals, including the length of each office time out. 

 

The District advised OCR that it wished to resolve the Title VI issue prior to completion of the 

investigation. In accordance with Section 302 of OCR’s Case Processing Manual, it is 

appropriate to resolve this issue at this juncture because OCR’s investigation has not proceeded 

to a point where a finding is clear.  OCR would need to obtain information about the remainder 

of the 2015-2016 school year not already provided and gather additional information about 
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specific disciplinary incidents, including conducting interviews about specific students other than 

those named by the Complainant.  
 

The Agreement requires the District to take the following actions:  (1) designate an employee to 

serve as the School’s Discipline Supervisor, and publish this individual’s name and/or title, 

office address, e-mail address and telephone number; (2) ensure that all School staff employ a 

range of corrective measures before referring a student for potential discipline unless the School 

has documented that the safety of students and/or staff is threatened or the behavior in question is 

such that the disruption to the educational environment can only be remedied by such a referral; 

(3) revise its policies and procedures for discipline; (4) ensure that it has in place a system of 

supports to assist students who display behavior problems; (5) provide effective training 

programs regarding discipline to all School teachers, administrators, school aides, and any other 

personnel charged with supervising students, making disciplinary referrals or imposing 

disciplinary sanctions; (6) provide effective training programs regarding discipline to all School 

students in an age appropriate, easily understood manner; (7) provide parents of all School 

students a summary of the training to students as well as an opportunity to ask questions, seek 

clarification, and share input in regard to same; (8) expand its data system to collect available 

data regarding referrals for student discipline and the imposition of disciplinary sanctions at the 

School, including tracking disciplinary referrals that do not result in discipline of students; (9) 

evaluate on an ongoing basis the data collected as one consideration in an overall assessment of 

whether the School is implementing its student discipline policies, practices and procedures in a 

non-discriminatory manner; (10) require the School principal to meet annually with the teachers 

at the School to discuss the data gathered by the School; and (11) at the conclusion of the 2017-

2018 school year and each school year thereafter, consider whether changes to its student 

discipline policies, practices and procedures are warranted based on its evaluation of the student 

discipline data and the meetings with administrators and staff.   OCR will monitor the District’s 

implementation of the Agreement. 

  

This letter sets forth OCR’s determination in an individual OCR case.  This letter is not a formal 

statement of OCR policy and should not be relied upon, cited, or construed as such.  OCR’s 

formal policy statements are approved by a duly authorized OCR official and made available to 

the public. 

 

Please be advised that the District may not harass, coerce, intimidate, or discriminate against any 

individual because he or she has filed a complaint or participated in the complaint resolution 

process.  If this happens, the individual may file a complaint alleging such treatment. 

 

Under the Freedom of Information Act, it may be necessary to release this document and related 

correspondence and records upon request.  In the event that OCR receives such a request, we will 

seek to protect, to the extent provided by law, personally identifiable information, which, if 

released, could reasonably be expected to constitute an unwarranted invasion of personal privacy. 

 

The complainant may file a private suit in Federal court, whether or not OCR finds a violation.  
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We wish to thank you and your staff for your cooperation and courtesy during our investigation. 

In particular, we would like to thank Mr. Jason Clagg, District counsel.  If you have any 

questions, please contact Geraldo Perez, Equal Opportunity Specialist, at (312) 730-1646 or by 

email at Geraldo.Perez@ed.gov. 

 

Sincerely, 

 

 

      Jeffrey Turnbull 

      Team Leader 

 

Enclosure 

 

cc: Mr. Jason Clagg 

mailto:Geraldo.Perez@ed.gov

