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Dear Superintendent Wernet: 

 

This is to advise you of the disposition of the above-referenced complaint filed with the U.S. 

Department of Education (Department), Office for Civil Rights (OCR). The complaint 

alleged that the Lockport School District 205 (District) discriminates against female students 

at the District’s Lockport Township High School (School) on the basis of sex by failing: 1) to 

accommodate effectively the athletic interests and abilities of students of both sexes to the 

extent necessary to provide equal athletic opportunity with respect to the selection of 

sports;  and 2) to provide female student-athletes equal athletic opportunities with respect to 

the provision of locker rooms, practice and competitive facilities. The complaint also alleged 

that because the Complainant asserted that his daughter and other girls who participated on 

the District’s competitive dance team (the Porterettes) were treated differently from other 

girls’ and boys’ interscholastic sports teams, the District subjected the Complainant to 

retaliation when it failed to investigate the Complainant’s March 2014 claim to the District 

that its Porterettes coach and other team members bullied his daughter.   

 

OCR is responsible for enforcing Title IX of the Education Amendments of 1972 (Title IX), 

20 U.S.C. §§ 1681 - 1688, and its implementing regulation, 34 C.F.R. Part 106, which 

prohibit discrimination based on sex in education programs or activities operated by 

recipients of Federal financial assistance, and also prohibit retaliation; therefore, OCR had 

jurisdiction to investigate this complaint under Title IX. 

 

As part of its investigation of the complaint, OCR reviewed information provided by the 

Complainant and the District. OCR spoke with the Complainant, his daughter, the Assistant 

Superintendent, the Principal, the former Athletic Director, and the new Athletic Director the 

Porterettes’ coach, and the Porterettes’ assistant coach. OCR also surveyed coaches and 

District interscholastic athletes, and conducted an on-site visit to the District, at which time 

OCR conducted a facilities inspection.   
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As a result of its investigation, OCR found insufficient evidence of retaliation, as set forth 

herein. During the course of the investigation, the District requested to resolve the athletics 

allegations of the complaint. On August 1, 2017, the District signed a Resolution Agreement, 

which when fully implemented, will resolve the allegations pertaining to the accommodation 

of athletic interests and abilities and the provision of locker rooms, practice and competitive 

facilities. OCR will monitor the implementation of the Resolution Agreement in accordance 

with the time frames set forth therein. 

 

I. Background 

 

According to the District’s website
1
 Lockport Township High School District served 3,670 

students in 2015-16.
2
 The District is composed of one high school that has two campuses. 

The Central Campus serves freshman students and the East Campus serves sophomores, 

juniors and seniors. From 2012-13 through 2015-16, the District offered 13 interscholastic 

sports for boys and 12 interscholastic sports for girls.
3
 The District’s interscholastic athletic 

teams compete in the Southwest Suburban Conference, which consists of 16 high schools in 

Illinois.  

 

II. Accommodation of Athletic Interests and Abilities 

 

The regulation implementing Title IX, at 34 C.F.R. § 106.41(a), prohibits discrimination on 

the basis of sex in any interscholastic athletics offered by a recipient of financial assistance 

from the Department. The Title IX regulation, in relevant part, requires institutions to 

effectively accommodate the interests and abilities of members of both sexes to the extent 

necessary to provide equal opportunity in the selection of sports.  In determining compliance 

with the regulation, OCR uses the Intercollegiate Athletics Policy Interpretation (Policy 

Interpretation) issued December 11, 1979, and found at 44 Fed. Reg. 71413 et seq.
4
  

 

The Policy Interpretation provides that OCR will apply the following three-part test to assess 

whether an institution is providing equal participation opportunities for members of both 

sexes: 
 

                                                           
1
http://lths.org/ 

2
 The demographics of the district are in its state report card, which is found online at: 

https://www.illinoisreportcard.com/District.aspx?source=studentcharacteristics&source2=enrollment&Districtid

=56099205017#ExtendedDefinition 
3
 In addition, the District began offering in 2013-14 competitive co-ed cheerleading and competitive dance as 

interscholastic activities. The District has indicated that these two activities are not interscholastic sports for 

purposes of assessing Title IX compliance as their primary functions have been supportive of other high school 

teams. As such, students participating in these two activities were not counted for purposes of determining the 

District’s compliance with Title IX. 
4
See, http://www2.ed.gov/about/offices/list/ocr/docs/t9interp.html. The provisions of the Policy Interpretation 

are generally applicable to interscholastic athletics. 

 

http://lths.org/
https://www.illinoisreportcard.com/District.aspx?source=studentcharacteristics&source2=enrollment&Districtid=56099205017%23ExtendedDefinition
https://www.illinoisreportcard.com/District.aspx?source=studentcharacteristics&source2=enrollment&Districtid=56099205017%23ExtendedDefinition
http://www2.ed.gov/about/offices/list/ocr/docs/t9interp.html
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1. Whether interscholastic level participation opportunities for male and female students 

are provided in numbers substantially proportionate to their respective enrollments 

(Part One); or 

2. Where the members of one sex have been and are underrepresented among 

interscholastic athletes, whether the institution can show a history and continuing 

practice of program expansion which is demonstrably responsive to the developing 

interest and abilities of that sex (Part Two); or 

3. Where the members of one sex are underrepresented among interscholastic athletes 

and the institution cannot show a continuing practice of program expansion such as 

that cited above, whether it can be demonstrated that the interests and abilities of the 

members of that sex have been fully and effectively accommodated by the present 

program (Part Three). 

 

The three-part test furnishes three separate methods for measuring compliance with the 

requirement to provide members of each sex with nondiscriminatory opportunities to 

participate in interscholastic athletics.  If an institution has met any part of the three-part test, 

then OCR will determine that the institution is meeting this requirement.   

 

Part One:  Substantially Proportionate Participation Opportunities 

 

An institution that provides interscholastic level participation opportunities for male and 

female students in numbers substantially proportionate to their respective full-time 

enrollment is in compliance with Part One of the three-part test. To establish the number of 

interscholastic athletic participation opportunities offered at the District, OCR examined the 

athletic team rosters and confirmed athletic participation
5
 with coaches. The District provided 

athletic participation data, by sport, for the years 2012-13 through 2015-16. This information 

for academic years 2014-15 and 2015-16 is reflected in the charts below:   

 

  

                                                           
5
In accordance with the Policy Interpretation and, as clarified in the policy clarification issued on January 16, 

1996, OCR defines a participant as those who are receiving the institutionally-sponsored support normally 

provided to athletes competing at the institution involved, e.g., coaching, equipment, medical and training room 

services, on a regular basis during a sport's season; and who are participating in organized practice sessions and 

other team meetings and activities on a regular basis during a sport's season; and who are listed on the eligibility 

or squad lists maintained for each sport, or who, because of injury, cannot meet the criteria above, but continue 

to receive financial aid on the basis of athletic ability. 
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Athletic Participants from 2014-15 to 2015-16 

 

 

The District also provided student enrollment for the years 2012-13 through 2015-16, which 

OCR used to compare to athletic participation data, by sex. This information for 2014-15 and 

2015-16 is reflected in the charts below:   

 

Athletic Participation & Student Enrollment 2014-15 and 2015-16 

Boys 

2014-15 

Boys 

2015-16 
Sport 

Girls 

2014-15 

Girls  

2015-16 

0 0 Badminton 14 40 

49 60 Baseball 0 0 

59 80 Basketball 43 51 

13 20 Bowling 28 28 

29 53 
Cross 

Country 
16 43 

233 188 Football 0 0 

22 35 Golf 16 13 

46 41 Lacrosse
6
 0 0 

83 80 
Track & 

Field 
111 104 

65 59 Soccer 39 60 

0 0 Softball 20 58 

35 60 Swim & Dive 56 54 

32 33 Tennis 17 18 

28 45 Volleyball 43 37 

38 33 Water Polo 31 45 

104 101 Wrestling 0 0 

836 910 Total 434 551 

Gender 
Athletic Participation Opportunities 

2014-15 

Enrollment 

2014-15 

Male 836 65.8% 1,898 51.7% 

Female 434 34.2% 1,771 48.3% 

Total 1,224 3,669 

Gender 
Athletic Participation Opportunities 

2015-16 

Enrollment 

2015-16 

Male 910 62.3% 1,905 53.0% 

Female 551 37.7% 1,690 47.0% 

Total 1,398 3,595 

                                                           
6
The District did not report offering lacrosse for boys as an interscholastic sport. OCR learned in its 

investigation that the District elevated boys’ lacrosse in 2013-2014 to interscholastic status, and offers it though 

the Illinois High School Lacrosse Association. Therefore, OCR counted it as an interscholastic sport effective 

the 2013-14 school year 
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Girls have been
7
  and are the underrepresented gender at the School. In 2014-15, the disparity 

between the enrollment rate of girls (48.3%) and their athletic participation rate (36.5%) was 

14.1% percentage points, which represented as many as 346 additional female participation 

opportunities that would have been necessary to add to achieve proportionality.  By 2015-16, 

the disparity between the enrollment rate of girls (47.0%) and their athletic participation rate 

(37.7%) dropped to 9.3 percentage points, which represented as many as 256 additional 

female participation opportunities that would have been necessary to add to achieve 

proportionality. 

 

However, OCR requires substantial proportionality between athletic participation and 

enrollment rates, not exact proportionality. OCR would consider opportunities to be 

substantially proportionate when the number of opportunities that would be required to 

achieve proportionality would not be sufficient to sustain a viable team. As a frame of 

reference for determining the size of a viable team, OCR considers the average size of teams 

offered for the underrepresented sex at an institution, which in 2014-15 was 36 girls but in 

2015-16, was 46 girls. Thus, the number of additional participation opportunities that would 

have been necessary to achieve proportionality exceeded the average size of teams offered 

for girls at the School.  

 

The District asserted to OCR that the low participation rate for girls in interscholastic sports 

was attributed to the large numbers of girls who participated in competitive cheer and 

competitive dance teams. In 2015-16, 95 girls participated in competitive cheer and 

competitive dance. OCR notes that even if all 95 girls had participated in one of the 12 

interscholastic sports offered for girls, then the number of additional female participation 

opportunities that would have been necessary to achieve proportionality (105) would still 

have exceeded the average size of teams offered at the School for girls, who are the 

underrepresented sex. Thus, the District could not demonstrate that it provides interscholastic 

level participation opportunities for male and female students in numbers that are 

substantially proportionate to their respective enrollments.  

 

Part Two: History and Continuing Practice of Program Expansion 

 

Under Part Two of the three-part test, an institution may demonstrate compliance by showing 

that it has a history and continuing practice of program expansion that is demonstrably 

responsive to the developing interests and abilities of the underrepresented sex. Part Two 

examines an institution's past and continuing remedial efforts to provide nondiscriminatory 

participation opportunities through program expansion. 

                                                           
7
In 2012-13, the disparity between the enrollment rate of girls (47.6%) and their athletic participation rate 

(39.0%) was 7.6 percentage points, which represented as many as 211 additional female participation 

opportunities that would have been necessary to add to achieve proportionality, without cutting any athletic 

opportunities for boys. In 2013-14, the disparity between the enrollment rate of girls (47.1%) and their athletic 

participation rate (40.7%) was 6.4 percentage points, which represented as many as 174 additional female 

participation opportunities that would have been necessary to add to achieve proportionality, without cutting 

any athletic opportunities for men. 
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OCR considers the following factors, among others, as evidence indicating an institution’s 

history of program expansion that is demonstrably responsive to the developing interests and 

abilities of the underrepresented sex: a record of adding interscholastic teams, or upgrading 

teams to interscholastic status, for the underrepresented sex; a record of increasing the 

numbers of participants in interscholastic athletics who are members of the underrepresented 

sex; and affirmative responses to requests by students or others for addition or elevation of 

sports. OCR also considers the following factors, among others, as evidence that may 

indicate a continuing practice of program expansion that is demonstrably responsive to the 

developing interests and abilities of the underrepresented sex:  the current implementation of 

a nondiscriminatory policy or procedure for requesting the addition of sports (including the 

elevation of club or intramural teams) and the effective communication of the policy or 

procedure to students; and the current implementation of a plan of program expansion that is 

responsive to developing interests and abilities. 

 

During the investigation, OCR learned that the District offers all sports for girls at the 

interscholastic level that are sanctioned by the state of Illinois’s High School Association 

(IHSA), as well as those sanctioned by the Southwest Suburban Conference, except for 

gymnastics, and it claims that it has not eliminated any sports for boys or girls. The District’s 

history of program expansion for girls shows that the District has not added a sport for girls 

during the last 9 years, and it has added two sports for girls while adding five sports for boys 

over the last 30 years. The District offers at least 2 levels of each sport for boys and girls, 

including in each case a varsity level along with an additional level (junior varsity or 

sophomore).  In some sports, it also offers a freshman level and sometimes a freshman B 

level. The District claims that it has not eliminated any sports for boys or girls but it adjusts 

the number of levels within sports as necessary to accommodate unmet interest.  The District 

did not provide information to OCR showing when levels and teams within levels were 

added or dropped during the entire history of its interscholastic sports program for girls. The 

District did not present data information demonstrating that it has provided an affirmative 

response to requests by students or others for addition or elevation of girls’ sports to 

interscholastic status. 

 

As for a continuing practice of program expansion for girls, the evidence does not establish 

that the District is currently implementing a plan of program expansion for girls, nor does it 

monitor local park/private sports programs for additional athletic opportunities for the 

underrepresented gender. In addition, the District has not presented information to OCR 

showing that it is currently implementing a nondiscriminatory policy or procedure for 

requesting the addition of sports for girls (including the elevation of club or intramural 

teams) and the effective communication of the policy or procedure to students.  Under these 

circumstances the District has not yet demonstrated a history and continuing practice of 

program expansion that is demonstrably responsive to the developing interests and abilities 

of the underrepresented sex, girls. 
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Part Three: Full and Effective Accommodation of Interest and Abilities 

 

In determining compliance with Part Three of the three-part test, OCR determines whether, 

despite being unable to demonstrate substantial proportionality or a history and continuing 

practice of program expansion, an institution is nevertheless fully and effectively 

accommodating the interests and abilities of the underrepresented sex. In making this 

determination, OCR considers whether there is: (a) unmet interest in a particular sport; (b) 

sufficient ability to sustain a team in the sport, and (c) a reasonable expectation of 

competition for the team in the institution’s normal competitive region.   

 

The Policy Interpretation provides that an institution may determine the athletic interests and 

abilities of students by nondiscriminatory methods of its choosing provided that the processes 

take into account the nationally increasing levels of girls’ interests and abilities; the methods 

of determining interest and ability do not disadvantage the members of the underrepresented 

sex; the methods of determining ability take into account team performance records; and the 

methods are responsive to the expressed interests of students capable of interscholastic 

competition who are members of an underrepresented sex.   

 

In determining whether there is unmet interest and ability to support an interscholastic team 

in a particular sport, OCR uses a broad range of indicators, including: whether the institution 

uses nondiscriminatory methods of assessment when determining athletic interests and 

abilities of students; whether a viable team for the underrepresented sex recently was 

eliminated; multiple indicators of interest; multiple indicators of ability; and the frequency of 

the institution’s conducting assessments. 

 

Unmet Interest 

 

OCR evaluates the interests of the underrepresented sex by examining multiple indicators, 

including: 

 

 requests by students and admitted students that a particular sport be added; 

 requests for the elevation of an existing club sport to interscholastic status;  

 participation in club or intramural sports; 

 interviews with students, admitted students, coaches, administrators and others 

regarding interests in particular sports; 

 results of surveys
8
 or questionnaires of students and admitted students regarding 

interest in particular sports; 

 participation in interscholastic sports by admitted students; and 

 participation rates in sports in high schools, amateur athletic associations, and 

community sports leagues that operate in areas from which the institution draws its 

students.  

                                                           
8
An institution may not rely on a survey alone, regardless of response rate, to determine whether it is fully and 

effectively accommodating the interests and abilities of its underrepresented students. 



Page 8 – Dr. Todd Wernet 

   OCR Docket # 05-14-1298 
 

 

With respect to the frequency of assessment, OCR’s evaluation of whether an institution 

assesses interest and ability periodically so as to be able to identify any developing 

interests and abilities of the underrepresented sex in a timely and responsive manner 

takes several factors into account, including: 

 

 the degree to which the previous assessment captured the interests and abilities of the 

institution’s students and admitted students of the underrepresented sex; 

 changes in demographics or student population at the institution (e.g. virtually 

complete student body turnover every four years at a typical four-year institution); 

and  

 whether there have been complaints from the underrepresented sex with regard to a 

lack of athletic opportunities or requests for the addition of new teams. 

 

Interest Surveys 

 

According to the District, it conducted a survey of student interest in athletics in 2014-15.  

About one quarter of each class (freshman, sophomores, juniors and seniors) responded to 

the survey.  When the girls were asked about their express interest in participating in school-

sponsored interscholastic sports, they responded as follows:  

 

Girls’ interest in Interscholastic Sports not Offered by the District 

Girls’ Sport Positive Responses (%) 

Ice Hockey 104 (20.6%) 

Lacrosse 101 (20.0%) 

Gymnastics 86 (17.0%) 

Field Hockey 64 (12.7%) 

 

On March 23, 2016, OCR administered an electronic survey to the District’s interscholastic 

athletic coaches and all students.  Among girls’ sports, there was interest expressed in 

lacrosse (45 responses) and gymnastics (10 responses), as well as co-ed ultimate Frisbee (14 

responses).  According to interviews with the AD, the District has not denied a sport program 

addition request and does not know of any requests made to add other girls’ sports.  

 

Gymnastics 

 

According to the District’s survey 86 girls identified interest in a girls’ gymnastics team. In 

the OCR survey, girls’ gymnastics was identified by 10 respondents.  Gymnastics is an 

IHSA-sanctioned sport and according to data from the National Federation of State High 

School Associations (NFHS),
9
  in 2015-16, 1,753 girls participated in Illinois high school 

girls’ gymnastics.  While the AD reported that there have not been any requests to create a 

girls’ gymnastics team at the District, students reported in the OCR survey that requests to 

add girls’ gymnastics were denied. 

                                                           
9
 www.nfhs.com 

http://www.nfhs.com/
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Lacrosse 

 

According to the District’s survey, there were 101 girls who identified interest in lacrosse. In 

the OCR survey 45 girls expressed interest in a lacrosse team. NFHS statistics show that 

1,749 girls participated in high school lacrosse in Illinois in 2015-2016. Girls’ lacrosse is 

recognized as an “emerging” sport by the IHSA and on April 9, 2106, IHSA announced that 

it will sanction girls’ lacrosse and offer a state championship beginning in spring 2018. 

According to information provided by the District, attempts to form a girls’ lacrosse club in 

2013-14 were unsuccessful due to a lack of interest; this was confirmed by students who 

responded to the OCR survey. 

 

Athletic Clubs and Intramurals 

 

According to its website, the District offered a coed ice hockey club in the 2015-16 school 

year. According to a female student surveyed by OCR, the hockey club joined with another 

district in a cooperative arrangement and the District no longer associates with a hockey club.  

Other female students indicated that there was interest in adding ice hockey but they did not 

specify whether it was boys’ or girls’ ice hockey. 

 

Interest in additional levels of sports 

 

OCR learned that several girls’ sports had cuts after try-outs, including girls’ badminton and 

volleyball. For badminton, as many as 22 girls were cut and for volleyball, as many as 30 

were cut.  The District indicated that it may have sufficient interest to add another freshman 

level of softball. 

 

Sufficient Ability and Available Competition 

 

In assessing ability to sustain an interscholastic team, OCR examines indicia of ability and 

notes that neither a poor competitive record nor the inability of interested students or 

admitted students to play at the same level of competition engaged in by the institution's 

other athletes is conclusive evidence of lack of ability. It is sufficient that interested students 

and admitted students have the potential to sustain an interscholastic team. In determining 

potential to sustain an interscholastic team, OCR examines multiple indicators such as: the 

athletic experience and accomplishments—in interscholastic, club or intramural 

competition—of students and admitted students in playing the sport; opinions of coaches, 

administrators, and athletes at the institution regarding whether interested students and 

admitted students have the potential to sustain an interscholastic team; the competitive 

experience of a club or intramural team at the institution; participation in other sports, 

interscholastic or otherwise, that may demonstrate skills or abilities that are fundamental to 

the particular sport being considered; and, tryouts or other direct observations of participation 

in the particular sport in which there is interest. 
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Finally, OCR determines whether there is a reasonable expectation of interscholastic 

competition for a particular sport in the institution's normal competitive region.  In evaluating 

available competition, OCR will look at available competitive opportunities in the 

geographic area in which the institution's athletes primarily compete, including  competitive 

opportunities offered by other schools against which the institution competes and competitive 

opportunities offered by other schools in the institution's geographic area, including those 

offered by schools against which the institution does not now compete. 

 

OCR noted that of the 13 schools in the District’s high school athletic conference, seven offer 

girls’ interscholastic gymnastics, and two offer girls’ lacrosse clubs. One lacrosse club is a 

cooperative team composed of girls from four high schools in the conference. The two 

lacrosse clubs have competition against other girls’ lacrosse clubs in the region.  

 

Analysis and Conclusion- Accommodation of Athletic Interests and Abilities 

 

The regulation at 34 C.F.R. § 106.41(c)(1) states that in determining whether equal athletic 

opportunities are available, OCR considers, among other factors, whether the selection of 

sports and levels of competition effectively accommodate the interests and abilities of 

members of both sexes.  

 

In this case, the District has not provided athletic participation opportunities in numbers 

substantially proportionate to the respective enrollments of boys or girls, and girls have been 

the underrepresented sex for each of the years OCR examined between 2012-13 and 2015-16. 

In 2015-16, the size of the disparity OCR observed represented as many as 256 additional 

female participation opportunities that would have been necessary to add to achieve 

proportionality. OCR also found that the District could not demonstrate a history and 

continuing practice of program expansion that was demonstrably responsive to the 

developing interests of females.  

 

Prior to OCR determining whether the athletic interests and abilities of females are fully and 

effectively accommodated by the present program, the District signed the attached August 1, 

2017, Resolution Agreement, which when fully implemented, will ensure the District 

accommodates effectively the athletic interests and abilities of students of both sexes to the 

extent necessary to provide equal athletic opportunity with respect to the selection of sports. 

 

III. Provision of Locker Rooms, Practice and Competitive Facilities 

 

The Title IX regulation requires recipients to provide equal athletic opportunity for members 

of both sexes in the provision of locker rooms, practice and competitive facilities. OCR 

assesses six factors in determining whether a recipient provides equal opportunities in the 

provision of locker rooms and practice and competitive facilities: (1) the quality and 

availability of the facilities provided for practice and competitive events; (2) the exclusivity 

of use of facilities provided for practice and competitive events; (3) the availability of locker 
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rooms; (4) the quality of locker rooms; (5) the maintenance of practice and competitive 

facilities; and (6) the preparation of facilities for practice and competitive events.  

 

OCR evaluates compliance by comparing the availability, quality and kinds of benefits, 

opportunities and treatment afforded members of both sexes.  The District would be in 

compliance if the compared program components were equivalent; that is, equal or equal in 

effect.  

 

In this case, OCR examined each factor relating to the benefits, opportunities or treatment of 

male and female athletes in the provision of locker rooms, practice and competitive facilities. 

Once each factor was analyzed, OCR made a determination for that program component by 

considering whether the same or similar benefits, opportunities or treatment were provided 

for all students; or if not, whether the differences had a negative effect on one sex that 

resulted in a disparity.  When disparities were identified between the boys’ and girls’ teams, 

e.g., if a boys’ team received a superior benefit in some way, OCR considered whether the 

benefit provided to the boys’ program was offset by an unmatched benefit to any of the teams 

in the girls’ program. In making this comparison, and before OCR concluded that a benefit to 

one of the teams in the girls’ program offset a benefit provided to one of the teams in the 

boys’ program, OCR considered whether the offsetting benefits were equivalent or equal in 

effect.  OCR only found the benefit offsetting if it had the same or a similar effect on the 

student athlete(s) or team within the program component. 

 

If it found no evidence of offsetting of disparities, then OCR considered whether the 

differences between the benefits provided to the men’s and women’s programs were 

negligible. Where the disparities were not negligible, OCR examined whether the disparities 

were the result of legitimate, nondiscriminatory factors.  If OCR found no legitimate, 

nondiscriminatory reasons for the disparities, OCR determines whether the identified 

disparities resulted in the denial of equal opportunity to male or female athletes, either 

because the disparities collectively were of a substantial and unjustified nature or because the 

disparities in the program component were substantial enough by themselves to deny equal 

athletic opportunity. The result of this comparison was not to ensure identical benefits, 

opportunities, or treatment, but rather to ensure that, overall, the athletics program provided 

equivalent benefits to men and women.  

Competitive Facilities  

 

On Campus Facilities 

 

The High School’s Central Campus opened in 1909.  Central Campus has served as the 

District’s freshman high school campus. The High School’s East Campus, which opened in 

1964, has served the District’s sophomores, juniors and seniors. Central Campus is located 

approximately 1.5 miles from East Campus. According to the District, students may use the 

District’s after school activities bus to be transported from one campus to the other for 

practices and competitions. 
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The East Campus offers practice and competitive facilities, including:  

 

 12 tennis courts (East Courts)  

 3 soccer fields (East Soccer Fields #1, #2, and #3)  

 2 baseball diamonds (East Field #1 and #2)  

 2 softball diamonds (East Softball Field #1 and #2)  

 1 gymnasium (East Gym)  

 1 football stadium (East Stadium)  

 1 running track and field event area (East Stadium)  

 1 practice football field (East Practice Field)   

 1 swimming and dive pool (Pool)  

 1 indoor field house (Indoor Field House) 

 

Central Campus offers practice and competitive facilities, including: 

 

 2 gymnasiums (Central Gym and Small Gym)  

 1 wrestling room (Central Wrestling Room) 

 

There are athletic fields, depicted below, are a short walk east from Central Campus.  These 

fields offer: 

 

 1 baseball diamond (Baseball Stadium- Flick Field)  

 2 softball diamonds (Softball Stadium and Softball Field #1) 

 tennis courts (Central Courts) 

 

Off Campus Facilities 

 

Six District athletic teams (boys’ and girls’ cross country, golf, and bowling) practice and 

compete at facilities located off-campus. These facilities are not owned or maintained by the 

District: 

 

 Broken Arrow Golf Club (about 1.7 miles to the southeast of Central Campus) 

 Dellwood Park (for cross-country, a park about .6 miles south of Central Campus) 

 Strike and Spare (for bowling, a facility 2.8 miles to the northeast of Central Campus) 

 

Locker Rooms 

 

East Campus has 11 athletic team locker areas; three adjacent to the East Gym (North, South, 

and West), two adjacent to the East Stadium (East and West), two adjacent to the East Soccer 

Fields (Boys and Girls), two adjacent to the Pool (Boys and Girls), and two adjacent to the 
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District’s Wellness Center (Boys and Girls)
10

. The District provides opposing teams with a 

locker room located adjacent to the Indoor Field House normally designated for gym classes. 

According to the District, physical plant staff members maintain and clean all locker rooms. 

The District also informed OCR that athletes may not use designated team locker rooms out 

of season unless the athlete participates in another sport assigned to the same locker room. 

For example, an athlete participating in both swimming (winter) and water polo (spring) has 

the option of using the same locker in the Pool boys locker room for during both seasons.  

  

At Central Campus, there are 2 locker rooms adjacent to Central Gym (North and South).  At 

the softball and baseball stadiums near Central Campus, there is one locker room adjacent to 

the baseball stadium and one adjacent to the softball stadium and additional softball diamond. 

For competitions, the District provides opposing teams with a locker room normally used for 

gym classes in Central Gym North. District physical plant staff personnel maintain all locker 

rooms. Athletes may not use designated team locker rooms out of season unless the athlete 

participates in another sport assigned to the same locker room. 

 

The District does not provide the boys’ or girls’ golf and bowling teams with locker rooms at 

the golf or bowling facilities. While the District indicated that boys’ and girls’ tennis are 

provided locker rooms in the Wellness Center, the boys and girls surveyed by OCR stated 

that there are no locker rooms for tennis.  Not being provided a locker room for these three 

boys’ and three girls’ sports in 2015-16 affected 9.7% of boy athletes and 10.8% of girl 

athletes.  

 

Analysis and Conclusions-Locker Rooms, Practice and Competitive Facilities 

 

The regulation at 34 C.F.R. §106.41(c)(7) requires a recipient to provide members of both 

sexes equal athletic opportunities in the provision of locker rooms, practice and competitive 

facilities. As to the exclusivity maintenance and preparation of practice and competitive 

facilities, OCR observed no significant concerns about the maintenance or preparation of 

boys’ or girls’ fields or courts for practices and competitions.  

  

As to the quality and availability of the facilities provided for practice and competitive 

events, as well as the quality and availability of locker rooms for boys and girls, OCR noted 

that among boys, the quality of two facilities was characterized as “poor,” the freshman 

baseball field and the lacrosse practice field. This affected 11.1% of the boy athletes. 

Meanwhile, among girls, softball players criticized the quality of the gravel field, and noted 

that, unlike the boys' baseball teams, the JV and varsity softball teams did not have access to 

lighted fields. Female volleyball players characterized the Central Campus Gym as “poor,” 

because it was hot and had no concessions. Girls’ basketball was similarly critical of the 

Central Campus Gym, as well as the Indoor Field House used by the sophomore team. 

Badminton players noted that practices and games at the Indoor Field House were 

                                                           
10

The Wellness Center is a workout center at East Campus containing lifting and cardiovascular exercise 

equipment. It is used by all students and the general public for a fee. 
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problematic due to poor quality floors, no concessions, and no sound system. The girls’ golf 

team indicated that boys were treated preferentially at the golf course, including by being 

provided access to an indoor practice facility. These concerns affected a total of 36.2% of the 

female athletes. As to the quality and availability of locker rooms for boys and girls, OCR 

observed that 44.6% of girls’ sports had at least some athletes who indicated that they did not 

have access to locker rooms while 14.2% of the boys’ sports had some athletes who did not 

have access to locker rooms.   

 

Prior to OCR determining whether the District provides boys and girls with equal 

opportunities in the provision of locker rooms, practice and competitive facilities, the District 

signed the August 1, 2017, Resolution Agreement.  When fully implemented, the Resolution 

Agreement will ensure that the District provides boys and girls with equal opportunities in 

the quality and availability of locker rooms, practice and competitive facilities.  

 

IV. Retaliation  

 

The Complainant alleged that in spring 2014, he sent District officials numerous emails 

regarding the Porterettes. The Complainant asserted that the emails addressed two issues: 1) 

gender equity and 2) a complaint about the Porterettes competitive dance team head coach. 

According to the Complainant, after he complained to the District about the treatment of the 

team in the spring and summer of 2014, the District retaliated by failing to investigate 

bullying of the Complainant’s daughter by the Porterettes coach and Porterettes team 

members. 

 

The District denied that it retaliated against the Complainant by failing to conduct an 

investigation into bullying. The District asserted that it conducted a prompt, impartial, and 

thorough investigation pursuant to its policies and procedures. The District asserted that the 

Complainant simply did not agree with its determination.  

 

According to information provided by the District and verified by OCR, the IHSA sanctioned 

competitive dance as an interscholastic sport beginning in 2013-14. The season culminated 

with the state championships on February 1, 2014. According to the District, in 2013-14 the 

District athletic department first supported and organized the Porterettes as a competitive 

dance program.
11

 A Porterettes squad participated in the IHSA state championships.  

 

On February 4, 2014, the Complainant sent an email to the District’s Athletic Director (AD) 

and the High School Principal outlining concerns with the Porterettes’ head coach (Coach A). 

The concerns included Coach A’s lack of professionalism in: the coach’s selection of 

                                                           
11

According to the District, the administration of the Porterettes competitive dance team was moved from the 

extracurricular department to the athletics department when competitive dance was sanctioned by the IHSA; 

however, the District asserted that it did not consider the dance team to be an interscholastic team for the 

purposes of Title IX compliance; thus the District rejected comparisons of the treatment  of the dance team 

members to boys and girls who participated in the District’s interscholastic sports.   
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participants for the dance team, team practices, communications and social contact with 

parents and Porterettes participants, and logistical organization. Specifically, the 

Complainant asserted that there were issues with the scheduling of practices and competitive 

events, the timely receipt of competition shirts and warm-ups, and a failure to have the 

Porterettes listed in competition programs and media guides. The Complainant also 

questioned the imposition of activity fees, the amount of fundraising, and the kinds of 

fundraising required of members of the Porterettes team in order to acquire items necessary 

for competition. The Complainant asserted that his other male and female children who had 

participated on District interscholastic athletics teams were not required to pay fees and 

fundraise to the extent that members of the Porterettes were.  

 

According to the District, the AD responded to the Complainant on February 7, 2014, asking 

if he wanted to meet. The Complainant reportedly declined to meet but requested the District 

to provide records to verify the amount of funds received and the expenditures of the 

Porterettes. The AD stated that he would look into the Porterettes account, as well as the 

other issues raised by the Complainant.   

 

On March 4, 2014, the Complainant sent an email to the AD and the Principal, criticizing the 

lack of a response from the AD or the Principal. In this email, the Complainant referenced an 

incident in which Coach A was at a Porterettes parents’ party and drinking alcohol while 

Porterettes members were present. The Complainant asserted that this incident, in addition to 

a previously referenced incident when Coach A was allegedly drinking alcohol in a hotel 

lobby with Porterettes parents during the IHSA State Championships, should be investigated.   

 

The next day, March 5, 2014, the AD responded to the Complainant and informed him that 

he had examined the Porterettes’ account in the District’s Business Office, and could not find 

anything “out of the ordinary.”  At the same time, the AD informed the Complainant that he 

should to notify him immediately if he had any knowledge of inconsistent expenditures. The 

AD also informed the Complainant that he had begun his investigation into the 

Complainant’s concerns with Coach A’s personal behavior. 

 

That night, several of the Porterettes made general statements on the Porterettes’ Twitter 

account stating: “Trying to get her in trouble won’t make you any better of a dancer,” “These 

people won’t give it a rest,” “You can’t fake talent,” and “Just when I thought I freaking got 

away from those people and their drama.” Although the Twitter feeds did not specifically 

identify his daughter, the Complainant believed that Coach A was aware of the pending 

investigation and had informed members of the Porterettes of it. According to information 

provided by the District, Coach A re-tweeted one player’s statement saying, “So much more 

to life than drama … don’t let it bring you down, stay out of it, nobody is worth it. Better yet, 

don’t be the cause of it.”                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                   
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The District has anti-discrimination policy
12

 that covers sex discrimination; it refers students 

who wish to file complaints to the District’s Uniform Grievance Procedure,
13

 which is 

available to parents and students. The Grievance Procedure indicates the name, address, 

phone number and email of the Title IX Coordinator as well as the District Complaint 

Managers designated to receive complaints. The District also has an anti-bullying policy and 

procedure that, among other things, defines and prohibits bullying, encourages students to 

report bullying, and directs complainants to its Uniform Grievance Procedure. The policy 

also provides consequences and remedial actions and protects students from retaliation for 

reporting bullying.
14

 

 

On March 6, 2014, the Complainant emailed the AD, stating that he was concerned he had to 

pay $650.00 and do mandatory fundraising for his daughter to be involved in the Porterettes, 

which he characterized as an interscholastic sport. The Complainant asserted that each 

Porterettes member donated or generated, on average, $1,600.00 to participate on the team. 

The Complainant referenced the fees associated with uniforms, equipment, coaching 

(choreography), and hotels as examples of costs that he and other Porterettes parents paid out 

of pocket which, in his opinion, would be provided at no cost to members of boys’ and girls’ 

interscholastic athletic teams. The Complainant also asserted that the Porterettes’ financial 

requirements could prevent students without resources from participating on the team. The 

Complainant then asked, “Is this a Title IX athletics issue?”  He also stated in the email, 

“Because of the coaches [sic] unprofessionalism, [my daughter] is being targeted and 

bullied.”  The Complainant advised OCR that his reference in the email to Title IX pertained 

to gender equity in athletic programs.   

 

Coach A, who administered the Porterettes’ Twitter account, blocked access to the account 

on March 12, 2014, for the Complainant’s daughter and two other Porterettes members.
15

  

The Complainant considered this to be bullying of his daughter (and the other team members 

who also were blocked).  

 

On March 17, 2014, the Complainant made a statement before the District Board regarding 

his concerns.  According to information provided by the parties, another Porterettes parent 

(Parent B) made similar allegations against Coach A on behalf of another student (Student 

B), and a group of five then current Porterettes members and their parents came out in 

support of Coach A. In response, the Board combined the parents’ complaints and requested 

the District to process them pursuant to the Uniform Grievance Procedure. The matter was 

forwarded to the District’s Assistant Superintendent of Personnel and designated District 

                                                           
12

Policy 7:10. See, https://boardpolicyonline.com/?b=lockport_205 
13

Id. at policy 2.260. The procedures provide for an investigation with a written report to the Superintendent 

within 30 days and a written finding to the complainant within 5 days after that. 
14

See, other relevant Board Policies at http://boardpolicyonline.com/?b=lockport_205, including 7:20 

Harassment of Students Prohibited; 7:180 Prevention of and Response to Bullying, Intimidation and 

Harassment; 7:190 Student Discipline; and 5:120 Ethics and Conduct of Employees.  
15

The two other team members were sisters whose parents complained to the District administration about 

Coach A’s administration of the team in a manner similar to the Complainant.  

https://boardpolicyonline.com/?b=lockport_205
http://boardpolicyonline.com/?b=lockport_205
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Nondiscrimination Coordinator and Complaint Manager (Assistant Superintendent), who 

began his investigation on March 18, 2014. 

 

The Assistant Superintendent divided his investigation into the four major assertions 

identified by the Complainant: 1) Unprofessional Behavior by the Coach; 2) Mishandling of 

Funds; 3) Bullying; and 4) Communication with Administration. As part of the investigation, 

the Assistant Superintendent interviewed Coach A, the Junior Varsity Porterettes Coach, 

Coach A’s Husband (an instructor at the District), the Athletics Director, the Activities 

Director, the Principal, the Complainant,  Parent B, and two students, the Complainant’s 

daughter and Parent B’s child (Student B), both of whom were on the team. The Assistant 

Superintendent also interviewed two other Porterettes parents, including one whose daughter 

made a comment on Twitter. OCR received a copy of the District’s investigative file, which 

included lists of questions, hand written interview notes, and final typed notes. The file also 

included evidence provided by the parties, including photographs, screen shots of Twitter 

feeds and Facebook pages, and letter/email exchanges between the Porterettes and the parties 

throughout the season. The Assistant Superintendent completed his investigation and on 

April 24, 2014, submitted to the Superintendent the findings of his investigation:   

 

As to the asserted unprofessional behavior by the Coach, the Investigation did not conclude 

that the Coach had arrived late for practice without notifying District personnel or that the 

Coach drank alcohol around the students. The investigation also found that the Coach was 

fair in imposing attendance rules, was not unprofessional or a poor example for students, and 

did not mishandle procedures with respect to travel, security, and privacy in connection with 

the state competition. The Assistant Superintendent made recommendations that the District 

improve procedures and establish guidelines as they pertained to student travel. 

 

As to allegation of mishandling of funds, according to the Assistant Superintendent, the 

Director of Business Services reviewed the finances of the Porterettes team and determined 

that the team’s accounting was in order. However, the Director noted that the activity fee 

should not have been collected because competitive dance was a sport. The Assistant 

Superintendent recommended an overhaul of fundraising procedures and stated that fees 

charged in connection with participation on the team would be eliminated.   

 

As to the allegation of bullying, according to the Assistant Superintendent’s notes, the 

Complainant’s daughter told him that she had no friends on the Porterettes team and that 

sometimes other girls said things to her in a “mean and nasty” way, but she offered no 

specific examples. She told the Assistant Superintendent that Coach A’s husband seemed to 

stop saying “hello” to her in the hallway. The other Porterettes interviewed by the Assistant 

Superintendent denied being “mean” to her, and Coach A’s husband denied that he ignored 

her.  

 

With respect to the tweets posted by Porterettes members on the team’s Twitter account, the 

Assistant Superintendent determined that it was unclear if they were directed toward Student 
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A, Student B, both students, or neither.
16

 The District did not impose discipline on the 

students who posted the comments on Twitter; most of the students were seniors, but the one 

junior who posted on Twitter was counseled by the Principal. 

 

For her part, Coach A admitted she blocked Student A and another student from the 

Porterettes Twitter account.  Coach A blocked the students because she believed that their 

parents were telling “half-truths” and because she believed they had taken pictures at her 

house without her knowledge in an attempt to find evidence of alleged financial impropriety.  

Coach A also claimed she blocked the tweets “to avoid further accusations or allegations” 

from the parents. She told OCR that the season had already ended when she blocked the 

tweets and the Twitter account was no longer used by the team for communications about 

competition and practice schedules. Although there were non-competitive events discussed 

on the account, Coach A claimed that she sent confirming emails or text messages to all the 

Porterettes members to inform them of practices and events.  

 

Based on his investigation, the Assistant Superintendent concluded that blocking the students 

from the Porterettes’ Twitter account was not bullying. However, he determined that Coach 

A was responsible for ensuring that the Porterettes used social media appropriately and that 

the Coach did not use proper judgement in monitoring the Twitter account or when she 

blocked the students from the Twitter account. According to the District, these conclusions 

were made a part of Coach A’s permanent employment file and she received counseling from 

her supervisor, the AD, during her performance review.  

 

The Assistant Superintendent found that the District typically responded to parent emails and 

communications promptly and professionally, but that there were times when they did not 

respond and should have. The investigation found that the tone of some of Coach A’s emails 

was “harsh” and “condescending,” and she was admonished to maintain professionalism in 

her communications. 

 

In response to the Complainant’s inquiry whether he had raised “a Title IX athletics issue,” 

with respect the treatment of the Porterettes when compared to boys and other girls who 

played in interscholastic sports, the Director concluded that because boys could try out for 

and participate on the Porterettes, the Complainant had not raised a Title IX issue as to the 

treatment of Porterettes. On this basis, the District found no Title IX violation. OCR notes 

that the District also explained to OCR that the Complainant’s comparison of its support for 

the Porterettes compared to its support for (boys and girls) athletic teams was not appropriate 

because the Poterettes were not sanctioned by the District as an in interscholastic sport. 

 

Based upon his investigation of the Complainant’s emails, the Assistant Superintendent 

informed the District and the Complainant that he did not find a basis to terminate Coach A 

at the “administration” level.  However, he indicated that the AD and Principal could decide 

whether to dismiss or rehire her as part of their evaluation process. On May 1, 2014, the 

                                                           
16

The Assistant Superintendent indicated that the tweets may have been directed to junior varsity athletes. 
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Superintendent adopted the Assistant Superintendent’s findings, and verbally informed the 

Complainant. He stated that removing the team members from the Twitter feed was a 

“mistake in judgment” but not bullying.  The Superintendent concluded that the Twitter 

comments by the coach and the players were directed toward Student A in view of the 

ongoing conflicts between the student, her parents and Coach A. However, he concurred with 

the Assistant Superintendent that termination of Coach A at the administration level was not 

appropriate.  

 

On May 15, 2014, the Complainant appealed the findings.  The following day, the findings 

were transmitted to the District’s Board for review within 30 days.  On June 2, 2014, District 

Board upheld the findings of the Assistant Superintendent and the Superintendent, and 

informed the Complainant. 

 

Analysis and Conclusions of Law- Retaliation 

 

The regulation implementing Title IX incorporates by reference the anti-retaliation 

requirements in the regulation implementing Title VI of the Civil Rights Act of 1964, 42 

U.S.C. §§ 2000d et seq., which provides at 34 C.F.R. § 100.7(e), that no recipient shall 

“intimidate, threaten, coerce, or discriminate against any individual for the purpose of 

interfering with any right or privilege secured by” the  statute, or because the individual has 

asserted a right protected by, made a complaint, or participated in an investigation, hearing, 

or proceeding under the statute.   

 

To find a prima facie case of retaliation, each of the following three elements must be 

established:  

 

1. an individual experienced an adverse action caused by the recipient; and  

2. the recipient knew that the individual engaged in a protected activity or believed the 

individual might engage in a protected activity in the future; and 

3. there is some evidence of a causal connection between the adverse action and the 

protected activity.  

 

If one of the elements of the prima facie case cannot be established, then OCR finds 

insufficient evidence of a violation. However, if all of the elements are established, then 

OCR considers whether the recipient presented a facially legitimate, non-retaliatory reason 

for taking the adverse action and whether the reason offered for taking the adverse action is 

genuine or a pretext for retaliation. 

 

In this case, the evidence obtained by OCR showed that the District did not, as alleged,  fail 

to investigate the Complainant’s assertions about the treatment of the Porterettes by the 

District, as well as the assertions that the Porterettes coach was deficient in organization and 

communication skills related to Porterettes matters, mismanaged funds, conducted herself in 

an unprofessional manner, bullied Porterettes members, and allowed Porterettes members to 

bully each other. Under these circumstances, the preponderance of the evidence is 
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insufficient to conclude that the Complainant or his daughter were subjected to an adverse 

action, and OCR could not, therefore, establish a prima facie case of retaliation. 

 

Overall Conclusion 

 

OCR is closing the allegation of retaliation as of the date of this letter. As to the 

athletics portions of the complaint, given the information obtained in OCR’s 

investigation to date, OCR determined that the August 1, 2107 Resolution Agreement 

would address the accommodation of athletic interests and abilities and the provision 

of locker rooms, practice and competitive facilities.  

 

OCR will monitor implementation of the Resolution Agreement. If the District fails to 

implement the Resolution Agreement, OCR may initiate administrative enforcement or 

judicial proceedings to enforce the specific terms and obligations of the Agreement. Before 

initiating administrative enforcement (34 C.F.R. §§ 100.9, 100.10), or judicial proceedings to 

enforce the Agreement, OCR shall give the District written notice of the alleged breach and 

sixty (60) calendar days to cure the alleged breach. 

 

This concludes OCR's investigation of this complaint and should not be interpreted to 

address the District’s compliance with any other regulatory provision or to address any issues 

other than those addressed in this letter. 

 

This letter sets forth OCR's determination in an individual OCR compliance review.  This 

letter is not a formal statement of OCR policy and should not be relied upon, cited, or 

construed as such.  OCR's formal policy statements are approved by a duly authorized OCR 

official and made available to the public. 

 

It is unlawful to harass, coerce, intimidate or discriminate against any individual who has 

filed a complaint, assisted in a compliance review, or participated in actions to secure 

protected rights. 

 

Thank you and your counsel, Jeremy D. Duffy and Caroline Roselli, of Robbins Schwartz , 

for the kind cooperation they extended to us during the resolution of this complaint. If you 

have any questions regarding this letter or during the monitoring of the District’s 

implementation of the Resolution Agreement, please contact OCR at (312) 730-1560 or 

email Miguel Figueras, Regional Attorney, at miguel.figueras@ed.gov, or me, at ann.cook-

graver@ed.gov.   
 

       Sincerely, 

 

 

        

       Ann Cook-Graver 

       Team Leader 

mailto:miguel.figueras@ed.gov
mailto:ann.cook-graver@ed.gov
mailto:ann.cook-graver@ed.gov
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