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Fulton-Holland Educational Services Center 

3300 Forest Hill Boulevard 

West Palm Beach, Florida 33406 

Superintendent@palmbeachschools.org  

       
      Re:  OCR Complaint #04-19-1127 

  

Dear Dr. Fennoy: 

 

On December 13, 2018, the U.S. Department of Education (Department), Office for Civil Rights 

(OCR), received the above-referenced complaint filed by the Complainant against the Palm Beach 

County Schools (District), alleging discrimination based on sex and disability against her son 

(Student), a District student.  Specifically, the Complainant alleges that the Student was subjected 

to instances of sexual harassment and disability-based harassment while riding District buses 

transporting students with disabilities and the District covered up or failed to adequately respond 

to the incidents.  The Complainant contends that the Student has a diminished mental capacity (IQ 

of 55), which would preclude his understanding of sexuality, but he knows the difference between 

“good” and “bad” words.  She identified the following specific harassing acts or harassment reports 

submitted to the District: 

 

1) On June 28, 2017, another student (Student 2) exposed himself to the Student.  The 

Complainant alleged further that she first learned about this incident on July 6, 2017, when she 

was contacted by an Investigator with the Florida Department of Children and Families (DCF).   

2) On July 12, 2017, the bus attendant slapped the Student.   

3) In October 2017, Complainant reported to District staff that a student who the District knew 

had sexually predatory behavior (Student 3), was allowed on the Student’s bus,1 made sexually 

inappropriate comments to the Student and may have exposed his private parts to the Student. 

4) On June 18, 2018, Student 2 bit, punched and choked the Student; drew on the Student’s 

clothing; and sexually harassed the Student by telling the Student “to suck [Student 2’s] balls.” 

 
1 At the time of her report to the District, the Complainant believed Student 3 was the same student involved 

in the June 2017 incident and that therefore Student 3 should have been assigned to a different bus from the 

Student.   
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OCR is responsible for enforcing Title IX of the Education Amendments of 1972 (Title IX), 20 

U.S.C. §§ 1681 et seq., and its implementing regulation, 34 C.F.R. Part 106, which prohibit 

discrimination on the basis of sex by recipients of Federal financial assistance (FFA).  OCR is also 

responsible for enforcing Section 504 of the Rehabilitation Act of 1973 (Section 504), 29 U.S.C. 

§ 794, and its implementing regulation, 34 C.F.R. Part 104, which prohibit discrimination on the 

basis of disability by recipients of FFA and Title II of the Americans with Disabilities Act of 1990 

(Title II), 42 U.S.C. §§ 12131 et seq., and its implementing regulation, 28 C.F.R. Part 35, which 

prohibit discrimination on the basis of disability by public entities.  As a recipient of FFA from the 

Department and a public entity, the District is subject to these laws.   

 

Based on the Complainant’s allegations, OCR initiated an investigation of the following legal 

issues: 

(1) whether the District failed to provide a prompt and equitable response to complaints of 

harassment which may have created a hostile environment for the Student based on sex in 

noncompliance with Title IX and its implementing regulation; and 

(2) whether the bus attendant subjected the Student to disability-based harassment that created 

a hostile environment and whether the District failed to provide a prompt and equitable 

response to complaints of the harassment in noncompliance with Section 504 and Title II 

and its implementing regulation.  

To date, OCR has reviewed and analyzed documents submitted by the Complainant and the 

District, including: the District’s Notice of Nondiscrimination, as posted on the District’s website; 

the District’s grievance procedures, as posted on the website and contained in Board policies 5.001, 

5.002 (also published in the Student and Family Handbook) and 5.81; District harassment/bullying 

reporting and investigation forms and records related to an alleged incident involving the Student; 

Incident Reports from School Police Officers and the District’s Office of the Inspector General; 

sworn statements regarding alleged incidents involving the Student; District Transportation  

records for the Student; Special Education records for the Student and Student 3; correspondence 

regarding the alleged incidents; and investigative notes/reports from the DCF.  OCR also 

interviewed the District’s Exceptional Student Education (ESE) Director, the Title IX Coordinator, 

the Regional ESE Coordinator for the South Region (Regional Coordinator), the Transportation 

Department ESE Specialist (Transportation ESE Specialist) and one School Principal. 

 

The District entered into an agreement (Resolution Agreement) pursuant to Section 302 of OCR’s 

Case Processing Manual (CPM) to resolve this complaint prior to the completion of OCR’s 

investigation.  Set forth below is a summary of OCR’s investigation to date and the Resolution 

Agreement. 

 

Legal Standards 

 

The Title IX implementing regulation at 34 C.F.R. § 106.31(a) provides that no person shall, on 

the basis of sex, be excluded from participation in, be denied the benefits of, or be subjected to 

discrimination under any academic, extracurricular, research, occupational training, or other 

educational program or activity operated by a recipient which receives Federal financial assistance.  
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Sexual harassment that creates a hostile environment is a form of sex discrimination prohibited by 

Title IX. 

 

The Title IX implementing regulation at 34 C.F.R. §106.8(a) requires a recipient to designate at 

least one employee to coordinate its efforts to comply with and carry out its responsibilities under 

the Title IX regulation, including any investigation of any complaint communicated to such 

recipient alleging its noncompliance with, or alleging any actions that would be prohibited by, the 

Title IX regulation. The recipient must notify all its students and employees of the name, office 

address and telephone number of the appointed employee or employees.   

 

The Title IX implementing regulation at 34 C.F.R. § 106.8(b) requires a recipient to adopt and 

publish procedures that provide for the prompt and equitable resolution of student and employee 

complaints alleging any actions prohibited by Title IX and its implementing regulation.   

 

The Section 504 implementing regulation at 34 C.F.R. § 104.4(a) states than no qualified person 

with a disability shall, on the basis of disability, be excluded from participation in, be denied the 

benefits of, or otherwise be subjected to discrimination under any program or activity which 

receives FFA.  The Title II implementing regulation at 28 C.F.R. §35.130(a) contains a similar 

prohibition.  Disability-based harassment that creates a hostile environment is a form of 

discrimination prohibited by Section 504 and Title II.   

 

The Section 504 implementing regulation at 34 C.F.R. § 104.7(a) requires a recipient that employs 

fifteen or more persons to designate at least one person to coordinate its efforts to comply with the 

Section 504 regulation.  The Title II regulation at 28 C.F.R. §35.107(a) contains a similar 

requirement and also requires that the entity make available to all interested individuals the name, 

office address, and telephone number of the designated employee or employees.  

  

The Section 504 implementing regulation at 34 C.F.R. § 104.7(b) requires a recipient that employs 

15 or more persons to adopt grievance procedures that incorporate appropriate due process 

standards and that provide for the prompt and equitable resolution of complaints alleging any 

action prohibited by Section 504.   The Title II regulation at 28 C.F.R. §35.107(b) contains a 

similar requirement.  

 

The Section 504 implementing regulation at 34 C.F.R. § 104.8(a) requires a recipient that employs 

15 or more persons to take appropriate initial and continuing steps to notify participants, applicants 

and employees, among others, that it does not discriminate on the basis of disability in violation 

of Section 504 and its implementing regulation.  Among other things, the notification shall include 

an identification of the responsible employee designated pursuant to 34 C.F.R. § 104.7(a).  

 

Background 

 

The District has identified the Student as a student with a disability.  According to the Student’s 

April 2019 Individual Education Plan (IEP), his primary exceptionality is Other Health Impaired 

and his additional exceptionalities are autism spectrum disorder and “language impaired.”  The 
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Student currently has a one-on-one paraprofessional at the District school he attends and he is 

educated in an ESE self-contained class.2    

 

The District has provided the Student transportation on the District’s “special” or “ESE” buses, 

which transport only students with disabilities.   The Student rode ESE buses to a District extended 

school year (ESY) program during summer 2017, to the Student’s regular school during the 2017-

2018 school year and to a District ESY program in the summer of 2018.  The Student’s 

Transportation records indicate that he has difficulties with change, has poor social interactions 

skills and has no danger awareness.3   

 

ISSUE 1: Facts Pertaining to Title IX  

 

Title IX Coordinator 

 

The Director of the District’s Safe Schools Program has served as the District’s Title IX 

Coordinator since August 2017.     When OCR last checked the District’s website, the posted  non-

discrimination statement identified the former Title IX Coordinator and provided her contact 

information; the non-discrimination statement does not identify the current Title IX Coordinator.4   

Further, the District’s policy number 5.001 and 5.81, also posted on the District’s website, 

provided inaccurate information about the Title IX Coordinator’s identity and contact 

information.5   

    

Response to Reports Regarding Possible Sexual Harassment  

 

On July 5, 2017 a School Police Officer (Officer 1) received a report that the Student and Student 

2 had performed “lewd and lascivious acts” on June 28, 2017, and DCF was handling the case.  

The DCF intake report reflects that a School level administrator referred the case to DCF on July 

5, 2017, and reported that a District bus driver had observed Student 2 touching the Student on his 

“privates” while the students were on the bus to a summer program at a District school.6  The DCF 

Investigator assigned to handle the matter briefed Officer 1 concerning her investigation.  She told 

Officer 1 that Student 2 admitted having exposed himself; that Student and Student 2 both denied 

touching each other; and, she had concluded that there was no criminal intent.   Following the 

briefing, Officer 1 recommended that the principal of Student 2’s school consider school 

 
2 At the start of the 2018-2019 school year, the Complainant enrolled the Student in a private school because 

of the District’s actions in response to her complaints.  During spring 2019, the Complainant re-enrolled 

the Student in the District in the seventh grade.    
3 The Student’s Transportation record regarding regular school year bus service, dated August 29, 2016, 

reflects that he needed an attendant on the bus and required supervision for safety.  However, his May 30, 

2017, record regarding service for the ESY program removed those requirements.  The records provided 

by the District to OCR do not explain this change.  
4 https://www.palmbeachschools.org/about_us/non_discrimination_statement (Last accessed by OCR June 

7, 2019.)   Since the execution of the Resolution Agreement resolving this complaint, OCR has received 

information pursuant to the Resolution Agreement and will review that information as a part of monitoring 

of the Resolution Agreement. 
5 https://go.boarddocs.com/fl/palmbeach/Board.nsf/Public# (Last accessed by OCR June 7, 2019.) 
6 Student and Student 1 attended different schools during the school year. 

https://www.palmbeachschools.org/about_us/non_discrimination_statement
https://go.boarddocs.com/fl/palmbeach/Board.nsf/Public
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consequences for Student 2 and proposed marking the case as “inactive.”   According to the 

Regional Coordinator, during a July 26, 2017 meeting which she attended, the District’s Director 

of Transportation and the Transportation ESE Specialist told the Complainant that they would 

make sure the Student and Student 2 were on separate buses. 

 

On October 24 and 25, 2017, the Complainant reported concerns about Student 3 to a School Police 

Officer (Officer 2) and other District staff.  The Complainant alleged that Student 3 had been 

exposing himself to the Student in the morning and afternoon on the ESE bus and had made 

inappropriate sexual remarks.  The Complainant also expressed concern that Student 3 might be 

able to manipulate the Student into agreeing to do something he should not do.  Officer 2 

investigated the report and concluded there was insufficient evidence that Student 3 had engaged 

in lewd or lascivious conduct that violated a Florida statute.7  In early December 2017, the 

Complainant met with District Transportation and ESE staff regarding concerns related to the 

investigation of the Complainant’s report.8  Transportation staff arranged alternate transportation 

for Student 3 and the Student continued to ride the ESE bus.  The Transportation Department did 

not provide information about the incident or the Complainant’s concerns to the District’s Title IX 

Coordinator.  

 

In June 2018, the Transportation Department placed the Student and Student 2 on the same ESE 

bus to summer programs despite the Transportation staff’s previous representations to the 

Complainant that the two students would not be assigned to the same bus.  On June 19 and June 

20, 2018, the Complainant reported to ESE teachers, the Site Administrator, who was also a 

principal, and the Transportation ESE Specialist, that on June 18, 2018, while on the bus, Student 

2 bit and hit the Student, drew on the Student’s clothes and exposed himself to the Student.9  The  

Site Administrator summarized the Complainant’s report in a Student Bullying, Harassment, and 

Teen Dating Violence Report form dated June 21, 2018.  Although Student 2 had exposed himself 

to the Student during June 2017, a “Student Investigations Summary” related to the 2018 report is 

checked ‘no’ for whether there are prior documented incidents by the accused.  The Site 

Administrator consulted with the District’s Title IX Coordinator regarding the 2018 report.  Based 

on an interview of Student 2 as well as Transportation Department administrators’ report that the 

bus video showed no physical aggression, both students were writing on each other, and Student 

2 did not pull down his pants, the Site Administrator concluded that the complaint was unfounded.   

 

During OCR interviews, District witnesses could not explain why the Student and Student 2 were 

placed on the same bus in June 2018.  After the June 2018 report, the Transportation ESE Specialist 

cross-referenced the two students’ routing sheets so that the Transportation Department would 

know that the students should not be on the same bus.   

 

 

 

 

 
7 The District is reminded that harassing conduct based on sex may create a hostile environment to which 

the District must appropriately respond even if it does not constitute criminal conduct.  
8 The Complainant also raised other concerns during the meeting. 
9 On the report the Site Administrator checked “physical abuse/intimidation” as a type of mistreatment 

alleged in the complaint but did not check “sexual harassment.” 
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ISSUE 2: Facts Pertaining to Section 504/Title II 

 

Section 504 Coordinator 

 

The District advised OCR that its Manager of ESE Compliance/Program Support serves as the 

acting 504 Coordinator.  When OCR last checked the District’s website, the posted non-

discrimination statement identified as the coordinator for “Americans With Disabilities Act/504 

Students” someone other than the current acting 504 Coordinator.10    

 

Response to Complainant’s Report of Harassing Act 

 

On July 13, 2017, the Complainant reported to the Assistant Principal at the ESY site and a School 

Police Officer (Officer 3), that on July 12, 2017 a bus attendant slapped the Student on the back 

of his hand.  On the same day, the Assistant Principal reported the allegation to the District’s Office 

of Professional Standards.   

 

Officer 3’s police report indicates the Complainant reported there were no bruises or marks on the 

Student’s hand.  Officer 3 interviewed the Student in the presence of the Complainant.  The Student 

explained that he and other students were tickling each other when the bus attendant told him to 

stop and the attendant slapped the back of his right hand, when he did not stop.  In the presence of 

the Assistant Principal, Officer 3 also interviewed two other students identified by the Student as 

having been involved.11  Officer 3 also reviewed the bus video which showed the bus attendant 

slap the back of the Student’s hand.  Officer 3 found no probable cause for battery under the Florida 

criminal statutes due to several factors including the lack of evidence of bodily harm or malice.  

Officer 3 also concluded that the attendant’s actions did not “overstep the bounds of permissible 

conduct granted to a person who stands in loco parentis to the student” and the actions were not 

excessive or cruel.  However, Officer 3 referred the matter to the District’s Department of 

Professional Standards on July 27, 2017, for a compliance examination.   

 

On August 21, 2017, a Human Resources Specialist issued to the Director of Transportation an 

“Allegation Summary” setting out findings based on a review of Officer 3’s report and an 

independent review of the bus video.   The Allegation Summary states that prior to slapping the 

Student’s hand, the bus attendant pointed her finger in the Student’s face while saying “stay over 

there and stop playing,” and after the Student responded that he was not playing, waved her finger 

in his face again and said, “watch your mouth.”   The Allegation Summary stated further, that the 

Student started screaming after the bus attendant hit him.   Moreover, the Allegation Summary 

stated that during the incident the bus attendant pushed another student back into his seat.  The bus 

attendant also lifted a third student up by the wrist in a jerking manner and tugged that student into 

another row while the student was pulling away from her.12  The Human Resources Specialist 

concluded that the bus attendant had used force in managing the behavior of three ESE students 

and had violated several District ethical policies, including a policy that defines unethical conduct 

 
10 https://www.palmbeachschools.org/about_us/non_discrimination_statement 
11 One student confirmed they were tickling each other but did not see the bus attendant slap the Student 

and the other student interviewed was unable to provide any assistance, according to the police report. 
12 The Allegation Summary also discussed the bus attendant’s use of a wireless communication device while 

students were on the bus.  

https://www.palmbeachschools.org/about_us/non_discrimination_statement
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to include committing acts of cruelty toward students or endangering students.  On September 22, 

2017 the Director of Transportation issued a “verbal reprimand with written notation” to the bus 

attendant and deemed the case administratively closed. 

 

The Complainant did not receive information about the outcome regarding this incident until early 

December 2017, after she kept inquiring about the District’s investigation of this matter.  On 

December 8, 2017, the Transportation ESE Director emailed the Complainant and summarized 

Officer 3’s conclusion.  The email to the Complainant also stated that the Office of Professional 

Standards found policy violations and concluded that the bus attendant engaged in misconduct.  

The email stated further that appropriate actions against the bus attendant were taken.  In an email 

response to the report from the Transportation ESE Director, the Complainant expressed concern 

that School Police were allowed to make a decision that it was acceptable for staff to “swat, slap 

or otherwise treat disabled children in whatever manner.”  In a subsequent email the Complainant 

contended that in light of training on how to care for and protect students with a disability, the bus 

attendant’s conduct evidenced malice. The information provided by the District thus far did not 

include responses to the Complainant’s emails or reflect that the Complainant’s concerns about 

the bus attendant’s conduct were addressed by the Section 504 Coordinator or that other School or 

District personnel evaluated whether the bus attendant’s conducted constituted possible disability-

based harassment.   

 

Resolution Agreement 

 

Prior to OCR’s completion of the investigation, the District expressed an interest in resolving the 

complaint pursuant to Section 302 of the CPM and OCR determined that it would be appropriate 

to resolve this complaint under Section 302 because OCR’s investigation had identified issues that 

could be addressed through a resolution agreement.   

 

The District signed the enclosed Agreement which, when fully implemented, will resolve the 

complaint allegations. To address the complaint allegations regarding sexual harassment, the 

Agreement includes, among others, a requirement that the District assess the Transportation 

Department’s reporting and documentation procedures and make modifications as necessary to ensure 

that all reports of any sexual harassment or sexual misconduct incidents are documented and 

immediately relayed to the Title IX Coordinator for appropriate tracking and oversight and that any 

investigations and actions taken by the Transportation Department involving sexual harassment are 

documented and transmitted to the Title IX Coordinator.  The Agreement also requires the District to 

correct any inaccurate notices concerning the Title IX Coordinator.13  

 

To address the complaint allegations regarding disability-based harassment,  the Agreement 

includes, among others, a requirement that the District assess the Transportation Department’s 

reporting and documentation procedures and make modifications necessary to ensure alleged 

disability harassment incidents are immediately relayed to the Section 504 Coordinator for 

appropriate tracking and oversight, and that any investigations and actions taken by the 

Transportation Department involving disability harassment are documented and appropriately 

 
13 OCR noted that the District’s notice of nondiscrimination, required by 34 CFR §106.9(a), did not state that inquiries 

can be directed to OCR and offered the District technical assistance in this regard. 
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shared with the Section 504 Coordinator. The Agreement also requires the District to correct any 

inaccurate notices concerning the Section 504 Coordinator.    

 

Conclusion 

 

This concludes OCR’s investigation of the complaint and should not be interpreted to address the 

District’s compliance with any other regulatory provision or to address any issues other than those 

addressed in this letter.  This letter sets forth OCR’s determination in an individual OCR case.  This 

letter is not a formal statement of OCR policy and should not be relied upon, cited, or construed as 

such.  OCR’s formal policy statements are approved by a duly authorized OCR official and made 

available to the public.   

 

Please be advised that the District may not harass, coerce, intimidate, or discriminate against any 

individual because he or she has filed a complaint or participated in the complaint resolution process.  

If this happens, the Complainant may file another complaint alleging such treatment.   

 

Under the Freedom of Information Act, it may be necessary to release this document and related 

correspondence and records upon request.  In the event that OCR receives such a request, we will 

seek to protect, to the extent provided by law, personally identifiable information, which, if released, 

could reasonably be expected to constitute an unwarranted invasion of personal privacy.   

 

If you have any questions about this letter, please contact Angela Collins, Senior Attorney, 

angela.collins@ed.gov, at (404) 974-9346. 

 

      Sincerely, 

 

      /s/ 

      Melanie Velez 

      Regional Director 

 

cc: (By electronic mail only) 

 

xxxxxxx, Assistant General Counsel 

xxxxx 
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