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Shepherdstown, WV  25443 

 

Dear Dr. Hendrix: 

 

This is to notify you of the outcome of the complaint filed with the U.S. Department of 

Education (Department), Office for Civil Rights (OCR), against Shepherd University 

(University).  The Complainant alleges that the University discriminated against her client (the 

Student), on the basis of disability by: 

1. XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXX; and 

2. Removing the Student from XXXXXXXXXXXXXXXX. 

OCR enforces: 

• Section 504 of the Rehabilitation Act of 1973 (Section 504) and its implementing 

regulation at 34 C.F.R. Part 104, which prohibit discrimination on the basis of disability 

in programs and activities that receive Federal financial assistance from the Department.   

• Title II of the Americans with Disabilities Act of 1990 (Title II) and its implementing 

regulation at 28 C.F.R. Part 35, which prohibit discrimination against qualified 

individuals with disabilities by public entities. 

 

As a recipient of Federal financial assistance, the University is subject to these laws.   

During its investigation to date, OCR reviewed information provided by both the Complainant 

and the University and interviewed the Complainant.  Based on that information, OCR has 

identified preliminary concerns regarding the interaction between University staff and the 

Student, which ultimately led to the Student’s removal from XXXXXXXXXXXXXXXXXXX.  

Before OCR completed its investigation, the University expressed a willingness to resolve the 

complaint pursuant to Section 302 of OCR’s Case Processing Manual (CPM).  The University 

signed the enclosed Resolution Agreement (Agreement) on January 27, 2023, which, when fully 

implemented, will resolve the allegations raised in this complaint.  
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The following is a discussion of the relevant legal standards and information obtained by OCR 

during the investigation that informed the development of the Agreement for the complaint 

allegations. 

LEGAL STANDARD 

 

The Section 504 regulation at 34 C.F.R. § 104.3(j)(1), provides that an individual with a 

disability is any person who has a physical or mental impairment that substantially limits one or 

more major life activities, has a record of such impairment, or is regarded as having such an 

impairment.  In the context of postsecondary and vocational education services, a qualified 

person with a disability is one who meets the academic and technical standards requisite to 

admission or participation in the recipient's education program or activity. See 34 C.F.R. § 104.3 

(l)(3). 

 

The Section 504 regulations, at 34 C.F.R. §§ 104.4(a), 104.4(b)(1)(ii), 104.4(b)(2) and 104.43(a) 

and (c)  provide that no qualified individual with a disability shall, on the basis of disability, be 

excluded from participation in, be denied the benefits of, or otherwise be subjected to 

discrimination under any service, program or activity of an entity that receives Federal financial 

assistance from the Department.  A recipient may not provide a qualified person with a disability 

with an aid, benefit, or service that is not as effective as that provided to others. The Title II 

regulation, at 28 C.F.R. § 35.130 (a), provides that no qualified individual with a disability shall, 

on the basis of disability, be excluded from participation in or be denied the benefits of the 

services, programs, or activities of a public entity, or be subjected to discrimination by 

any public entity. In addition, 28 C.F.R. § 35.130(b)(7)(i) requires that a public entity shall 

make reasonable modifications in policies, practices, or procedures when the modifications are 

necessary to avoid discrimination on the basis of disability, unless the public entity can 

demonstrate that making the modifications would fundamentally alter the nature of the service, 

program, or activity.   

 

The Section 504 regulation, at 34 C.F.R. § 104.47(a), also requires that, in providing physical 

education courses and athletics and similar aid, benefits, or services to any of its students, a 

recipient may not discriminate on the basis of disability. Further, a recipient that operates or 

sponsors intercollegiate, club, or intramural athletics shall provide to qualified students with 

disabilities an equal opportunity for participation in these activities.   

 

FACTUAL SUMMARY  

 

The Student enrolled at the University XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX.  She 

alleges that, in XXXXXXX, the XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXX and then removed her XXXXXXXXXXXXXX 

XXXXXXXX after learning of her disability. 

 

The University told OCR that it utilizes a cloud-based software system called ARMS to process 

National Collegiate Athletic Association (NCAA) compliance for student athletes with regard to 

financial aid, eligibility, medical information, and miscellaneous compliance issues, including, 

https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=86e40412626995af6ba6716e58df0023&term_occur=999&term_src=Title:28:Chapter:I:Part:35:Subpart:B:35.130
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=dfb9ee8c3212e70b510fbef55904881e&term_occur=999&term_src=Title:28:Chapter:I:Part:35:Subpart:B:35.130
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=f77b37cd2d53e4ebffe8a20eb5bcab88&term_occur=999&term_src=Title:28:Chapter:I:Part:35:Subpart:B:35.130
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=f77b37cd2d53e4ebffe8a20eb5bcab88&term_occur=999&term_src=Title:28:Chapter:I:Part:35:Subpart:B:35.130
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=f77b37cd2d53e4ebffe8a20eb5bcab88&term_occur=999&term_src=Title:28:Chapter:I:Part:35:Subpart:B:35.130
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=e79f5d39dc5d5589e824e2d51587b91e&term_occur=999&term_src=Title:28:Chapter:I:Part:35:Subpart:B:35.130
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=dfb9ee8c3212e70b510fbef55904881e&term_occur=999&term_src=Title:28:Chapter:I:Part:35:Subpart:B:35.130
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=f77b37cd2d53e4ebffe8a20eb5bcab88&term_occur=999&term_src=Title:28:Chapter:I:Part:35:Subpart:B:35.130
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but not limited to NCAA drug testing requirements.  According to the University, new incoming 

student athletes are setup in ARMS to complete questionnaires and upload documentation for 

NCAA regulation compliance to ensure eligibility to participate.  The athletics department asked 

student athletes to have all documentation completed and uploaded to ARMS by XXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXX.   

 

There is no dispute that there were some delays in the Student obtaining her medical 

documentation and uploading it to the ARMS system by the XXXXXXXXXX.  By XXXXXX, 

the Student was able to secure and upload copies of some documents from her medical provider, 

including XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX  

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX.   

 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 1 XXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX.  

 

XX – Paragraph Redacted – XX 

 

Although the Student began XXXXXXXXXXXXXXXXXXXXXX, she began to experience 

stress and anxiety over the next several days, and during the afternoon of XXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXX that her family was encouraging her to return home.  The University asserts that XX 

XXXXXXXXXXXX met with the Student that day and told her to stay at the University and 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX.  

Later that day, the Student texted XXXXXXXXXXXXXXX to tell him she would not make it to 

XXXXX because she had a meeting with XXXXX. XXXXXXXXXXXXXXXXXXXXX 

 
1XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

XXXXXXXXXXX. 
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XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXX she XXXXXXXXXXXXXXXXXXXXXXXX instead went back to her dormitory 

room to pack and left campus.  The next day, XXXXXXXXXXXXXXXXXXXXX spoke with 

the Student and her mother by phone about the Student’s return XXXXXX.  

 

In a text message to the head XXXXXXXXXXXXXXXXXXXXX, the Student said that she 

made her decision and would like to come back XXXXX.  The following day, the XXXX 

XXXXXXXXX texted the Student’s mother:  

 

After a long discussion our XXXXXXXXXXXXXXXXX and myself feel its best if 

[the Student] doesn’t return XXXXXXX.  We are glad that she is home and well.  

However, the series of events over the past two weeks have been alarming.  We 

feel that [the Student] needs more time to figure out XXXXXXXXXXXXXXXXX 

XXXX.  I personally feel deceived in the recruiting process by not being aware of 

serious XXXXXXXXXXXXXX.  The stress of being XXXXXXXXXXXXXXXXX can 

be a lot for someone not dealing with XXXXXXXXXXXX.  The XXXXXXXXX 

needs to feel comfortable pushing our XXXXXXXXX to their potential.  We don’t 

feel like [the Student] is in the right state at the moment to be pushed nor handle 

both school XXXXXXXXXX. 

 

Despite this text message exchange, the University asserts that the actual decision-making was 

heavily based on the Student missing multiple XXXXXXXXXXXXXXXXX after she departed 

campus on XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX.  There is no dispute that the Student 

missed XXXXXXXXXXXXXXXXXXXXXXXX while she was away from campus.  The 

University provided OCR with a copy of the XXXXXX rules for the XXXXXX, which state that 

unexcused absences must be communicated 24 hours in advance and that multiple violations can 

result in removal XXXXXXX.  However, Counsel for the University also wrote to OCR that 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX. 

 

On XXXXXX, the Student’s mother appealed the decision to remove the Student from the 

XXXXXXXX to the Vice President for Student Affairs.  On XXXXXXXXXX, the Vice 

President for Student Affairs emailed the Student’s mother to state that the XXXXXXXXXXX 

misunderstood some of her thinking and wanted a positive path for the Student so the XXXX 

XXXXXXXXX would be messaging the Student that day about promptly rejoining XXXXX.  

Notwithstanding, however, on XXXXXXXXXXX, the Student texted the XXXXXXXXXXXX 

to state that she had made the decision not to return and that she did not want to XXXXXXXXX 

where she was not wanted or liked. 

 

The Student re-enrolled at the University in XXXXXXX and registered with the Student 

Accessibility Services Office in XXXXXXXX.  She withdrew from the University in XXXX 

XXXX. 

 

ANALYSIS 
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OCR has preliminary concerns regarding the interaction between University staff and the 

Student, which ultimately led to the Student’s removal from XXXXXXXXXXXXXXXXX. 

While the University asserts that the decision to remove the Student from XXXXXXXXXXX 

was based on her missing XXXXXXXXXXXXXXXXXX and the delays in completing XXX 

XXXXXXXXXXXXXXXXXXXXXXXXXX from XXXXXXXXXXX suggests that the 

decision was based, at least in part, on stereotypes related to the Student’s disability and XXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX.  OCR has particular concerns that XXX 

XXXXXXX suggested that the Student deceived him XXXXXXXXXXXXXX, and his text 

message implies that the offer to XXXXXX may have been impacted if the coach had known 

that the Student suffered from XXXXXXXXXXX.   

 

Pursuant to Section 302 of OCR’s Case Processing Manual, the University signed the enclosed 

Resolution Agreement on January 27, 2023, which, when fully implemented, will resolve the 

allegations raised in this complaint. The provisions of the Agreement are aligned with the 

information discussed above that was obtained during OCR’s investigation and are consistent 

with applicable law and regulation. OCR will monitor the University’s implementation of the 

Agreement until the University is in compliance with the terms of the Agreement and regulations 

implementing Section 504 at 34 C.F.R. Part 104.4 at issue in this case. 

 

CONCLUSION 

 

This concludes OCR’s investigation of the complaint.  This letter should not be interpreted to 

address the University’s compliance with any other regulatory provision or to address any issues 

other than those addressed in this letter.  This letter sets forth OCR’s determination in an 

individual OCR case.  This letter is not a formal statement of OCR policy and should not be 

relied upon, cited, or construed as such.  OCR’s formal policy statements are approved by a duly 

authorized OCR official and made available to the public.  The Complainant may have the right 

to file a private suit in federal court whether or not OCR finds a violation. 

Please be advised that the University must not harass, coerce, intimidate, discriminate, or 

otherwise retaliate against an individual because that individual asserts a right or privilege under 

a law enforced by OCR or files a complaint, testifies, or participates in an OCR proceeding. If 

this happens, the individual may file a retaliation complaint with OCR. 

Under the Freedom of Information Act, it may be necessary to release this document and related 

correspondence and records upon request. If OCR receives such a request, we will seek to 

protect personally identifiable information that could reasonably be expected to constitute an 

unwarranted invasion of personal privacy if released, to the extent provided by law. 

We thank you for your cooperation during the resolution of this complaint.  If you have any 

questions, you may contact Tashell Jenkins, Team Attorney, at (215) 656-6021 and 

tashell.jenkins@ed.gov. 

 

       Sincerely, 

 

/s/ 

mailto:amy.niedzalkoski@ed.gov
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Craig D. Ginsburg 

Supervisory Attorney 

       Philadelphia Office 
 

cc: K. Alan Purdue, General Counsel  




