UNITED STATES DEPARTMENT OF EDUCATION REGION III

DELAWARE
OFFICE FOR CIVIL RIGHTS KENTUCKY

MARYLAND

o33

Ny THE WANAMAKER BUILDING, SUITE 515 HEODSSNE
X/ N 100 PENN SQUARE EAST

PHILADELPHIA, PA 19107-3323
August 13,2020
IN RESPONSE, PLEASE REFER TO: 03171360

Jack Cullen
Superintendent

Mason County Schools

1 Education Lane

Point Pleasant, WV 25550

jcullen@k12.wv.us

Dear Superintendent Cullen:

This is to notify you of the resolution of the above-referenced complaint filed with the U.S.
Department of Education (Department), Office for Civil Rights (OCR), against the Mason
County Schools (the District). The Complainant alleged that the District discriminates
against individuals on the basis of disability. Specifically, the Complainant alleged that
following elements are not accessible to individuals with mobility impairments:

):9,0:0.0.0:0.0:0.0:0.9.0.0.0.0.0.0.0.0:0.0.0.0.0.0.0.0.9.0.0.0.0.0.0.0.0.0.0.0.0.0.0.0.0,0.0.0.0.0,9.0.0.0.0..¢
):9,0.0.:0.0:0.0.0.0.0.0.0.0.0.0.0.0.0.0.0.0.0.0.0.0.0.0.0.0.0.0.0.0.0.0.0.0.0.0.0.0.0.0.0.9.0.0.0.0.0.4

the District’s Board Office lacks an accessible restroom;

the ramp on the accessible route from the Board Office’s parking area to its entrance
lacks a railing;

the District Board Office entrance doors are not accessible;
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OCR enforces:

= Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794, and its implementing
regulation, 34 C.F.R. Part 104. Section 504 prohibits discrimination on the basis of
disability by recipients of Federal financial assistance.

The Department of Education’s mission is to promote student achievement and preparation for global competitiveness
by fostering educational excellence and ensuring equal access.
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= Title II of the Americans with Disabilities Act of 1990, 42 U.S.C. § 12131, and its
implementing regulation, 28 C.F.R. Part 35. Title II prohibits discrimination on the
basis of disability by public entities.

As a recipient of Federal financial assistance from the Department and a public entity, the
District is subject to these laws and their implementing regulations.
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Legal Standards:

The Section 504 and Title II regulations also state that no qualified person with a disability
shall, because a covered entity’s facilities are inaccessible to or unusable by persons with
disabilities, be denied the benefits of, be excluded from participation in, or otherwise be
subjected to discrimination under any of the entity’s programs or activities. 34 C.F.R. §
104.21; 28 C.F.R. § 35.149. The regulations reference standards for determining whether
an entity’s programs, activities, and services are accessible to individuals with disabilities,
depending upon whether the facilities are determined to be existing, new construction, or
alterations. The applicable standard depends upon the date of construction or alteration of
the facility.

For existing facilities, the regulations require an educational institution to operate each
service, program, or activity so that, when viewed in its entirety, it is readily accessible to
and usable by individuals with disabilities. This compliance standard is referred to as
“program access.” This standard does not necessarily require that the institution make
each of its existing facilities or every part of a facility accessible if alternative methods are
effective in providing overall access to the service, program, or activity. 34 C.F.R.
§104.22(a); 28 C.F.R. § 35.150(a). Under the Section 504 regulation, existing facilities are
those for which construction began before June 3, 1977. Under Title II, existing facilities
are those for which construction began on or before January 26, 1992.

To provide program access in existing facilities, an institution may use such means as
redesign of equipment, reassignment of classes or other services to accessible buildings,
assignment of aides to beneficiaries, home visits, delivery of health, welfare, or other social
services at alternative accessible sites, alteration of existing facilities, construction of new
facilities, or any other methods that result in making it program or activity accessible to
persons with disabilities. A recipient is not required to make structural changes in existing
facilities where other methods are effective in providing program access. However, in
choosing among available methods for providing program access, the institution is
required to give priority to those methods that offer services, programs, and activities to
qualified individuals with disabilities in the most integrated setting appropriate. 34 C.F.R. §
104.22(b); 28 C.F.R. § 35.150(b). Where programs or activities cannot or will not be made
accessible using alternative methods, structural changes may be required in order for
recipients to comply.
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For support facilities for a program in an existing facility being viewed in its entirety, such
as restrooms, telephones, water fountains, and parking spaces, it should be determined
whether sufficient numbers exist that are reasonably convenient, usable in inclement
weather, and appropriate to the use of the facility, with the focus being on whether access
to the program is unreasonably limited by the lack of accessible support facilities.

The Section 504 regulation also requires a recipient to adopt and implement procedures to
ensure that interested persons can obtain information as to the existence and location of
services, activities, and facilities in existing construction that are accessible to and usable
by persons with disabilities. 34 C.F.R. § 104.22(f).

For new construction, the facility or newly constructed part of the facility must itself be
readily accessible to and usable by persons with disabilities. 34 C.F.R. § 104.23(a); 28 C.F.R.
§ 35.151(a). Under the Section 504 regulation, a facility will be considered new
construction if construction began (ground was broken) on or after June 3, 1977. Under
the Title II regulation, the applicable date for new construction is January 26, 1992.

With regard to alterations, each facility or part of a facility that is altered by, on behalf of, or
for the use of an institution after the effective dates of the Section 504 and/or Title II
regulation in a manner that affects or could affect the usability of the facility or part of the
facility must, to the maximum extent feasible, be altered in such manner that the altered
portion of the facility is readily accessible to and usable by persons with disabilities. 34
C.F.R.§ 104.23(b); 28 C.F.R. § 35.151(b).

For an entity covered by Section 504, new construction and alterations after June 3, 1977,
but prior to January 18, 1991, must conform to the American National Standard
Specifications for Making Buildings and Facilities Accessible to, and Usable by, the
Physically Handicapped (ANSI). New construction and alterations between January 18,
1991, and January 26, 1992, must conform to the Uniform Federal Accessibility Standards
(UFAS). New construction and alterations after January 26, 1992, but prior to March 15,
2012, must conform to UFAS or the 1991 Americans with Disabilities Act Standards for
Accessible Design (the 1991 ADA Standards) or equivalent standards. However, the
regulation provides, at 34 C.F.R. § 104.23(c), that departures from particular technical and
scoping requirements of UFAS by the use of other methods are permitted where
substantially equivalent or greater access to and usability of the building is provided.

The U.S. Department of Justice published revised regulations for Titles Il and III of the ADA
on September 15, 2010. These regulations adopted revised enforceable accessibility
standards called the 2010 ADA Standards for Accessible Design (the 2010 ADA Standards).
The 2010 ADA Standards went into effect on March 15, 2012, although entities had the
option of using them for construction or alterations commencing September 15, 2010, until
their effective date. For new construction and alterations as of March 15, 2012, public
entities must comply with the 2010 ADA Standards.

In reviewing program access for an existing facility, the ADA Standards or UFAS may also
be used as a guide to understand whether individuals with disabilities can participate in
the program, activity, or service.
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Investigation to Date
XX - Paragraph Redacted - XX

The District purchased its Board Office building in the 1980s. The District does not possess
documentation of the date of the Board Office’s original construction, and the building itself
does not have a marker that otherwise indicates such information, but it estimated that the
Board Office building was originally constructed in the early 1940s. The District reported
to OCR that the only renovations made to Board Office since the 1980s was to divide the
open space interior of the building into smaller rooms, and that no specific renovations had
been done to the building’s restrooms, the route from the parking area to the building’s
entrance lacks a railing, or to the Board Office’s entrance doors.

CONCLUSION
XX - Paragraph Redacted - XX

With respect to allegations 3, 4 and 5 above, under OCR procedures, a complaint may be
resolved before the conclusion of an investigation if a recipient asks to resolve the
complaint by signing a voluntary resolution. On August 12, 2020, the District signed the
enclosed Resolution Agreement which, when fully implemented, will resolve these
allegations concerning the District’s Board Office. The provisions of the Agreement are
aligned with the allegations and issues raised by the Complainant and the information
discussed above that was obtained during OCR’s investigation, and are consistent with
applicable law and regulation. OCR will monitor the District’s implementation of the
Agreement until the District has fulfilled the terms of the Agreement.

This concludes OCR’s investigation of the complaint. This letter should not be interpreted
to address the District’s compliance with any other regulatory provision or to address any
issues other than those addressed in this letter. This letter sets forth OCR’s determination
in an individual OCR case. This letter is not a formal statement of OCR policy and should
not be relied upon, cited, or construed as such. OCR’s formal policy statements are
approved by a duly authorized OCR official and made available to the public. The
Complainant may have the right to file a private suit in federal court whether or not OCR
finds a violation.

Please be advised that the District must not harass, coerce, intimidate, discriminate, or
otherwise retaliate against an individual because that individual asserts a right or privilege
under a law enforced by OCR or files a complaint, testifies, or participates in an OCR
proceeding. If this happens, the individual may file a retaliation complaint with OCR.

Under the Freedom of Information Act, it may be necessary to release this document and
related correspondence and records upon request. If OCR receives such a request, we will
seek to protect personally identifiable information that could reasonably be expected to
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constitute an unwarranted invasion of personal privacy if released, to the extent provided
by law.

If you have any questions, you may contact investigator Josh Galiotto at (215) 656-8587 or
by email at joshua.galiotto@ed.gov.

Sincerely,

Is/

Christina M. Haviland

Supervisory Attorney

Enclosure





