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January 11, 2019 

  

IN RESPONSE, PLEASE REFER TO: 03171255 

 

Dr. Jack R. Smith 

Superintendent 

Montgomery County Public Schools 

850 Hungerford Drive 

Rockville, MD 20850 

 

Dear Dr. Smith: 

 

This is to advise you that the U.S. Department of Education (Department), Office for Civil 

Rights (OCR), has completed its investigation and reached a determination in the above-

referenced complaint filed against the Montgomery County Public Schools (the District). The 

Complainant, XXXXXX, alleges that the District discriminated against XXXXXX (the Student), 

on the basis of his disability by: 

1. XXXXXX; and 

2. XXXXXX.   

OCR enforces: 

 Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794, and its implementing 

regulation, 34 C.F.R. Part 104.  Section 504 prohibits discrimination on the basis of 

disability by recipients of Federal financial assistance.  

 Title II of the Americans with Disabilities Act of 1990 (Title II), and its implementing 

regulation at 28 C.F.R. Part 35.  Title II prohibits discrimination on the basis of disability 

by public entities. 

 

As a recipient of Federal financial assistance from the Department and a public entity, the 

District is subject to Section 504, Title II, and their implementing regulations. 

 

OCR applies a preponderance of the evidence standard to determine whether the evidence is 

sufficient to support a particular conclusion.  Specifically, OCR examines the evidence in 

support of and against a particular conclusion to determine whether the greater weight of the 

evidence supports the conclusion or whether the evidence is insufficient to support the 

conclusion.   
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OCR’s investigation of this complaint included a careful review of information gathered through 

written documentation provided by the Complainant and the District, as well as interviews 

conducted with District personnel and the Complainant. XXXXXX. The District agreed to 

resolve the compliance concern through the enclosed resolution agreement.  The basis for our 

determination is summarized below.   

Applicable Legal Standards 

 

  Allegation 1 

The Section 504 regulation, at 34 C.F.R. § 104.33, requires school districts to provide a free 

appropriate public education (FAPE) to students with disabilities.  An appropriate education is 

regular or special education and related aids and services that are designed to meet the individual 

educational needs of students with disabilities as adequately as the needs of students without 

disabilities are met and that are developed in compliance with Section 504’s procedural 

requirements.  Implementation of an Individualized Education Program (IEP) developed in 

accordance with the Individuals with Disabilities Education Act is one means of meeting this 

standard.  OCR interprets the Title II regulation, at 28 C.F.R. §§ 35.103(a) and 35.130(b)(1)(ii) 

and (iii), to require school districts to provide FAPE to the same extent required under the 

Section 504 regulation. 

  Allegation 2 

The Section 504 regulation, at 34 C.F.R. § 104.4(a), states that no qualified individual shall, on 

the basis of disability, be excluded from participation in, be denied the benefits of, or otherwise 

be subjected to discrimination under any program or activity which receives Federal financial 

assistance.  Title II prohibits the same form of discrimination by public entities. A District’s 

failure to respond promptly and effectively to disability-based harassment that it knew or should 

have known about, and that is sufficiently serious that it creates a hostile environment, is a form 

of discrimination prohibited by Section 504 and Title II.  A District may also violate Section 504 

and Title II if an employee engages in disability-based harassment of students in the context of 

the employee carrying out his/her responsibility to provide benefits and services, regardless of 

whether the District had notice of the employee’s behavior.  Harassing conduct may take many 

forms, including verbal acts and name-calling; graphic and written statements, which may 

include use of cell phones or the Internet; physical conduct; or other conduct that may be 

physically threatening, harmful, or humiliating.  Harassment creates a hostile environment when 

the conduct is sufficiently severe or pervasive as to interfere with or limit a student’s ability to 

participate in or benefit from the District’s programs, activities, or services.  When such 

harassment is based on disability, it violates Section 504 and Title II. 

To determine whether a hostile environment exists, OCR considers the totality of the 

circumstances from both an objective and subjective perspective and examines the context, 

nature, scope, frequency, duration, and location of incidents, as well as the identity, number, and 

relationships of the persons involved.  Harassment must consist of more than casual, isolated 

incidents to constitute a hostile environment.   

When responding to harassment, a District must take immediate and appropriate action to 

investigate or otherwise determine what occurred.  The specific steps in an investigation will 

vary depending upon the nature of the allegations, the source of the complaint, the age of the 
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student or students involved, the size and administrative structure of the school, and other 

factors.  In all cases, however, the inquiry should be prompt, thorough, and impartial.  If an 

investigation reveals that discriminatory harassment has occurred, a District must take prompt 

and effective steps reasonably calculated to end the harassment, eliminate any hostile 

environment and its effects, and prevent the harassment from recurring.  

Findings of Fact and Legal Analysis 

 

XX – paragraphs redacted – XX  

Once the Resolution Agreement is fully implemented, the District will be in compliance with 

Section 504 and Title II with respect to the issues addressed in this letter.  OCR will monitor the 

District’s implementation of the Resolution Agreement until the District is in compliance with 

the statutes and regulations at issue in the case. 

This concludes OCR’s investigation and should not be interpreted to address the District’s 

compliance with any other regulatory provision or to address any issues other than those 

addressed in this letter.  The Complainant may have the right to file a private suit in federal court 

whether or not OCR finds a violation.  

The complainant has a right to appeal OCR’s determination within 60 calendar days of the date 

indicated on this letter. In the appeal, the complainant must explain why the factual information 

was incomplete, inaccurate, the legal analysis was incorrect or the appropriate legal standard was 

not applied, and how correction of any error(s) would change the outcome of the case; failure to 

do so may result in dismissal of the appeal. If the complainant appeals OCR’s determination, 

OCR will forward a copy of the appeal form or written statement to the recipient. The recipient 

has the option to submit to OCR a response to the appeal. The recipient must submit any 

response within 14 calendar days of the date that OCR forwarded a copy of the appeal to the 

recipient. 

 

This letter is a letter of findings issued by OCR to address an individual OCR case.  Letters of 

findings contain fact-specific investigative findings and dispositions of individual cases.  Letters 

of findings are not formal statements of OCR policy and they should not be relied upon, cited, or 

construed as such.  OCR’s formal policy statements are approved by a duly authorized OCR 

official and made available to the public.   

 

Please be advised that the District may not harass, coerce, intimidate, or discriminate against any 

individual because he or she has filed a complaint or participated in the complaint resolution 

process.  If this happens, the Complainant may file another complaint alleging such treatment. 

 

Under the Freedom of Information Act, it may be necessary to release this document and related 

correspondence and records upon request.  If OCR receives such a request, we will seek to 

protect, to the extent provided by law, personal information that, if released, could reasonably be 

expected to constitute an unwarranted invasion of privacy. 
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OCR is committed to a high-quality resolution of every case.  We thank you for your cooperation 

throughout this matter.  In particular, we would like to thank Rebecca Bixler for her assistance.  

If you have questions or concerns please contact Team Attorney Lucy Glasson at 215-656-8533 

or lucy.glasson@ed.gov. 

 
 

Sincerely, 

 
/s/ 
 

Gina K. DePietro 

Acting Team Leader 

Philadelphia Office         

 

Enclosure 

cc:  Rebecca Bixler, Esq. (by email only) 


