UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FOR CIVIL RIGHTS

32 OLD SLIP, 26™ FLOOR
NEW YORK, NEW YORK 10005

TIMOTHY C. J. BLANCHARD
DIRECTOR
NEW YORK OFFICE

June 5, 2020

Sent by email only to: LBerman7@schools.nyc.gov

Dr. Richard Carranza

Chancellor

New York City Department of Education
Tweed Courthouse

52 Chambers Street

New York, New York 10007

Re: Case No. 02-20-1048
New York City Department of Education

Dear Chancellor Carranza:

This letter is to notify you of the determination made by the U.S. Department of Education, Office
for Civil Rights (OCR), regarding the above-referenced complaint filed against the New York City
Department of Education (NYCDOE). The Complainant alleged that the principal of the
NYCDOE’s Community District 7 Health Opportunities High School (School 1), located in
Building X884, discriminated against students with disabilities, by implementing different
fire/evacuation procedures for students with disabilities from those implemented for students
without disabilities, on September 16, 2019.

OCR s responsible for enforcing Section 504 of the Rehabilitation Act of 1973 (Section 504), as
amended, 29 U.S.C. § 794, and its implementing regulation at 34 C.F.R. Part 104, which prohibit
discrimination on the basis of disability in programs and activities receiving financial assistance
from the U.S. Department of Education (the Department). Additionally, OCR is responsible for
enforcing Title Il of the Americans with Disabilities Act of 1990 (the ADA), 42 U.S.C. § 12131
et seq., and its implementing regulation at 28 C.F.R. Part 35. Under the ADA, OCR has
jurisdiction over complaints alleging discrimination on the basis of disability that are filed against
certain public entities. The NYCDOE is a recipient of financial assistance from the Department
and is a public elementary and secondary education system. Therefore, OCR has jurisdictional
authority to investigate this complaint under both Section 504 and the ADA.

The Department of Education's mission is to promote student achievement and preparation for global
competitiveness by fostering educational excellence and ensuring equal access.
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In its investigation, OCR reviewed documentation that the Complainants and the NYCDOE
submitted. OCR made the following determinations.

The Complainant alleged that the principal of School 1, located in Building X884, discriminated
against students with disabilities, by implementing different fire/evacuation procedures for
students with disabilities from those implemented for students without disabilities, on September
16, 2019. Specifically, the Complainant, a staff member at School 1, asserted that on or about
September 16, 2019, the Principal at School 1 instituted new fire drill procedures that resulted in
School staff’s placing all students with disabilities in a locked classroom, while permitting students
without disabilities to leave the School building. The Complainant further asserted that the policy
had been in effect since the beginning of school year 2019-2020, and that students with disabilities
were evacuated to Room 206 in School 1 during fire drills.

The regulation implementing Section 504, at 34 C.F.R. § 104.4(a), states that no qualified
individual with a disability shall, on the basis of disability, be subjected to discrimination under
any program or activity that receives or benefits from federal financial assistance. The regulation
implementing the ADA, at 28 C.F.R. § 35.130(a), contains a similar provision. Further, the
regulation implementing Section 504, at 34 C.F.R. § 104.4(b)(1)(iv), states that a recipient may
not provide different or separate aid, benefits, or services to individuals with disabilities unless
such action is necessary to provide qualified individuals with aid, benefits, or services that are as
effective as those provided to others. The ADA, at 28 C.F.R. § 35.130 (a)(iv), contains a similar
provision.

The NYCDOE provided information to OCR indicating that School 1 is co-located with another
high school, the Community School for Social Justice (School 2) in Building X884. Schools 1
and 2 maintain a School Safety Committee that includes the Principals, Parent Coordinators,
School Safety Agents, custodial designees, and New York City Police Department (NYPD) and
Fire Department of New York (FDNY) liaisons. The School Safety Committee developed and
implemented a joint School Safety Plan for school year 2019-2020 (the 2019-2020 Safety Plan),
which the NYCDOE Office of Safety and Youth Development (OSYD) approved and the NYPD
certified.

The 2019-2020 Safety Plan identifies one Special Needs Coordinator (SNC) for School 1 and one
SNC for School 2. The NYCDOE asserted that the SNCs work with the School Safety Committee
to establish emergency readiness instructions for students with disabilities with specialized needs
at Schools 1 and 2, as defined by students’ individualized education programs (IEPs) and Section
504 Plans (504 Plans), and for students with known conditions that may not be documented
formally (e.g., temporary use of crutches). The 2019-2020 Safety Plan identifies five students
with specialized needs at School 1 (Students 1, 2, 3, 4, and 5).> The NYCDOE asserted that, of
these five students, only Student 1 has xxxxxxlimited XXXXXX.3

! The NYCDOE provided to OCR a copy of the 2019-2020 Safety Plan.

2 The NYCDOE provided to OCR the IEPs and 504 Plans for Students 1-5.

3 The NYCDOE provided information indicating that Student 1 XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXHXXXXXXXXXKXXKXKK. The NYCDOE asserted that Student 1,
XHXXXXXXEKHKKHXKXXIXEEKKHKHKHKKXIXEEKEKHXHKXXXEXEXEKKKHKHXKXXEXXKEXKHKXKXIIXKKKXXXXXKKK
XHXXXXXXKKKHXKXXEXIEKRKHKHKHXXIXEEKRKHKKKHXXEEKEKKKHKHKXXXEEEKKHKKKXIIEKEKKHKHKHKXXXEEKEKKHKHKXXEXKKKXXXXXKKK
XXXXXXXXKHHKHXKXXEIEKKKHKHKKXXEXEKKKHKHKHXKXXEKKHKKXKXXEXKXEXKKXXXXXXKKXXXKXXX
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The 2019-2020 Safety Plan provides guidelines for “fire/evacuation drills.” The NYCDOE stated
that Schools 1 and 2 execute the same fire/evacuation drills, which occur building wide. The
NYCDOE stated that Building X884 contains an elevator, and that the FDNY prohibits the use of
elevators during a fire/evacuation drill or emergency. The NYCDOE asserted that the first and
third floors of Building X884 contain wheelchair accessible exits to the street. For the second
floor, students with limited mobility, who are unable to use the stairs, must report to the FDNY -
designated retreat room, Room 206, which provides egress. The NYCDOE stated that, in the event
of an actual emergency requiring evacuation, FDNY would evacuate the student(s) from the
window of Room 206, which contains an FDNY placard.

The NYCDOE provided information to OCR regarding Schools 1 and 2’s fire/evacuation drills
during school year 2019-2020, including a chart listing the date and time of each fire/evacuation
drill that Schools 1 and 2 held from September 2019 through February 3, 2020, as well as the
locations of Students 1, 2, 3, 4, and 5 during those drills. The chart indicated that Schools 1 and 2
held fire/evacuation drills on September 20, September 24, September 27, October 4, October 8,
and October 16, 2019, and on February 3, 2020. The chart further indicated that on September 20,
September 24, September 27, October 4, and October 8, 2019, Students 1, 2, 3, 4, and 5 exited
Building X884 and reported to outdoor checkpoints, unless they were absent from school.* On
October 16, 2019, and February 3, 2020, Student 1 XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXKKXXXXXXXXXXKKKXXXXXXXXXKKKXXXXXXXXXXXXXXXXX.S Further, the NYCDOE stated that
Student 1
XHXXHXXXHXXEXHXXKXIHXXIXHXXEHXIEXIIHKHIXHXKEXHKIEXHKIHKIIHKIIXHXXEXHKIEXIIXHKIIXHXXEXHKXEXIIXXXIXXXXXXKXXK XXX
OCR  determined that the 2019-2020 Safety Plan identified Student 1
XXXHXXXHXXIXHXXEXXXKIXHXXIXXXXXXKXK XXXX.

On June 3, 2020, the NYCDOE signed the attached resolution agreement (Agreement) to
voluntarily resolve the Complainant’s allegations without further investigation, pursuant to
Section 302 of OCR’s Case Processing Manual. OCR will monitor the implementation of the
Agreement. Upon the NYCDOE’s satisfaction of the commitments made under the Agreement,
OCR will close this case.

This letter should not be interpreted to address the NYCDOEs compliance with any other
regulatory provision or to address any issues other than those addressed in this letter. This letter
sets forth OCR’s determination in an individual OCR case. This letter is not a formal statement
of OCR policy and should not be relied upon, cited, or construed as such. OCR’s formal policy
statements are approved by a duly authorized OCR official and made available to the public. The
complainant may have the right to file a private suit in federal court whether or not OCR finds a
violation.

4 The chart indicated that on September 20, 2019, Student 5 was absent; on September 24, 2019, Student 4 was absent;
on September 27, 2019, Students 3 and 5 were absent; and on October 8, 2019, Student 3 was absent.

5 The chart indicated that on October 16, 2019, Students 3 and 5 were absent; and on February 3, 2020, Student 5 was
absent.
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Please be advised that the NYCDOE may not harass, coerce, intimidate, or discriminate against
any individual because the individual has filed a complaint or participated in the complaint
resolution process. If this happens, the individual may file a complaint alleging such treatment.

Under the Freedom of Information Act, it may be necessary to release this document and related
correspondence and records upon request. In the event that OCR receives such a request, it will
seek to protect, to the extent provided by law, personally identifiable information that, if released,
could reasonably be expected to constitute an unwarranted invasion of personal privacy.

If you have any questions, please contact Charles Skriner, Compliance Team Attorney, at (646)
428-3890 or charles.skriner@ed.gov; Genara Necos, Compliance Team Attorney, at (646) 428-
3828 or genara.necos@ed.gov; or Nadja Allen Gill, Compliance Team Leader, at (646) 428-3801
or nadja.r.allen.gill@ed.gov.

Sincerely,

Is/
Timothy C.J. Blanchard
Attachment

cc: Julia Depersia, Esq. (via email)
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