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September 10, 2019 

       

William McAlduff, Jr.  

Interim Superintendent 

Marblehead School District 

 

Via e-mail:  mcalduff.william@marbleheadschools.org 

 

Re: Complaint No. 01-19-1185  

 Marblehead Public Schools 

 

Dear Interim Superintendent McAlduff: 

 

This letter is to advise you of the outcome of the investigation of the complaint that the U.S. 

Department of Education (Department), Office for Civil Rights (OCR) received against the 

Marblehead Public Schools (the District).  The Complainant alleges that the District 

discriminated against her son (Student A) on the basis of sex.  The complaint alleges that the 

District failed to promptly and equitably respond to the Complainant’s and Student A’s 

December XXXX and January XXXX reports regarding another student’s (Student B’s) alleged 

sexually harassing behavior directed towards Student A and other students (Allegation 1).  The 

complaint also alleges that the District failed to promptly and equitably respond to complaints or 

reports made regarding Student A’s alleged sexually harassing behavior towards Student C 

(Allegation 2). 

 

OCR enforces Title IX of the Education Amendments of 1972 (Title IX), as amended, 20 U.S.C. 

§ 1681 et seq., and its implementing regulation at 34 C.F.R. Part 106, which prohibit 

discrimination on the basis of sex in any education program or activity receiving federal financial 

assistance from the Department.  Because the District receives financial assistance from the 

Department, OCR has jurisdiction to investigate this complaint pursuant to Title IX. 

 

Because OCR determined that it has jurisdiction and that the complaint was timely filed, OCR 

opened the following legal issues for investigation:  

 

• Whether the District failed to promptly and equitably respond to the Complainant’s 

and Student A’s December XXXX and January XXXX reports regarding Student B’s 

alleged sexually harassing behavior directed towards Student A and other students, 

and if so, whether Student A was subjected to a sexually hostile environment, in 

violation of 34 C.F.R. Sections 106.31(a) and 106.8(b). 

• Whether the District failed to promptly and equitably respond to allegations regarding 

Student A’s alleged sexually harassing behavior towards Student C, and if so, 

whether Student A was subjected to a sexually hostile environment, in violation of 34 

C.F.R. Sections 106.31(a) and 106.8(b). 
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Background 

 

During fall XXXX and January XXXX, Students A, B, and C were students in the 

XXXXXXXXX at an elementary school (School) in the District.  On December XX, XXXX, the 

Complainant reported to the classroom teacher (Teacher) that her son (Student A) told her that 

Student B and other students were sexually touching each other at school.  That same day, the 

Teacher reported this to the Guidance Counselor, who followed up with the Complainant that 

afternoon.  The Complainant described to the Guidance Counselor what Student A had seen in 

the boys’ bathroom, and shared that Student A had heard a rumor that Student B had also 

sexually touched Student C. 

 

After speaking with the Complainant on December XX, XXXX, the Guidance Counselor began 

an investigation.  It is not clear how the Guidance Counselor came to be the investigator for the 

complaint, as she was not a named harassment officer in any District policies.  Additionally, it is 

not clear what procedures she followed, because the Title IX grievance procedure that the 

District provided to OCR, Policy ACAB “Sexual Harassment” (Policy ACAB) 1, did not include 

any procedures for investigating complaints.  According to documents provided by the District, 

the Guidance Counselor interviewed Students B and C, and met with the parents of Students A, 

B, and C.  The Guidance Counselor also filed multiple XXXXX with the Massachusetts 

Department of Children and Families.2  Thereafter, the investigation paused while the District 

put in place interim measures and issued XXXX notices to Students A and B. 

 

On December XX, XXXX, the District held separate meetings with the parents of Students A, B, 

and C to discuss safety plans to keep the students separated in the classroom and during recess.  

During these meetings, however, the District also advised the parents to keep the Students out of 

school.  Student A’s parents refused, but the parents of Students B and C XXXXXXXXXXXX.  

When all three Students returned to school after XXXXX, the District separated them into 

XXXXXXXXXXXXX classrooms at the School.  

 

The District issued XXXX notices to Students A and B on January XX, XXXX.  Both XXXX 

notices stated that they were based on a referral alleging “[i]nappropriate touching of a sexual 

nature on two other students in multiple incidents.”  Both XXXX notices stated that the District’s 

investigation had been concluded.  The potential consequence for each student was a 

XXXXXXXX and XXXX were scheduled for January XX, XXXX.  The parents of Students A 

and B both requested to delay the XXXXXXXX; the District agreed and ultimately never held 

the XXXX.   

 

Although the XXXX notices stated that the District had concluded its investigation, the Guidance 

Counselor re-started her investigation on January XX, XXXX.  She interviewed Student A, 

conducted a follow-up interview with Student C, and interviewed at least seven other students 

who were named as witnesses to, or participants in, the alleged sexual harassment. The Guidance 

Counselor’s last witness interview occurred on January XX, XXXX.  By that time, however: (1) 

the Superintendent had already informed the parents of Students A, B, and C of the outcome of 

 
1 https://www.marbleheadschools.org/sites/marbleheadmaps/files/uploads/acab-sexual_harassment.pdf, last accessed 

6/16/19. 
2 XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX. 

https://www.marbleheadschools.org/sites/marbleheadmaps/files/uploads/acab-sexual_harassment.pdf
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the Guidance Counselor’s investigation, and (2) all three students had begun XXXXXXXX 

schools.3   

 

Specifically, although the Superintendent told OCR that the Guidance Counselor’s investigation 

was inconclusive and the District could not determine who did what to whom, the 

Superintendent separately told the parents of each Student that their child had been the victim of 

the harassment.  The Superintendent also told the parents of Students A and B that, because their 

children were victims, the District would drop the threatened XXXX and XXXX each student to 

a XXXXXXXX.  However, in a letter to Student C’s parents, the Superintendent wrote that 

Student C was a victim of Students A and B, and that those students’ conduct violated the 

District’s policies. 

  

The Superintendent told OCR that although she made these statements to the Students’ parents 

before the Guidance Counselor’s January XXXX investigation, she did not follow up with any of 

the parents after the Guidance Counselor finished her January interviews.  The Superintendent 

also told OCR that the District did not take any steps to help Student A deal with the effects of 

the “extreme bullying” that the Superintendent told his parents had occurred. 

 

Legal Standards 

 

Title IX prohibits discrimination on the basis of sex in education programs or activities operated 

by recipients of federal financial assistance.  The Title IX regulation, at 34 C.F.R. § 106.31(a), 

states that no person shall, on the basis of sex, be excluded from participation in, be denied the 

benefits of, or be subjected to discrimination under any education program or activity operated 

by a recipient of federal financial assistance.  Sexual harassment that creates a hostile 

environment can be a form of sex discrimination prohibited by Title IX. 

 

The Title IX implementing regulation, at 34 C.F.R. § 106.8(a), requires that a recipient designate 

at least one employee to coordinate its efforts to comply with and carry out its responsibilities 

under Title IX.  A recipient must notify all students and employees of the name, office address, 

and telephone number of the designated coordinator. 

 

The Title IX regulation, at 34 C.F.R. § 106.8(b), requires recipients to adopt and publish 

grievance procedures that provide for the prompt and equitable resolution of student and 

employee complaints of Title IX violations.  In response to a complaint of sexual harassment, a 

recipient must take prompt and equitable responsive action.  OCR evaluates on a case-by-case 

basis whether the resolution of a sexual harassment complaint is prompt and equitable. 

 

OCR’s Investigation to Date 

 

Before OCR completed its investigation, the District expressed a willingness to resolve the 

complaint by taking the steps set out in the enclosed Resolution Agreement (Agreement).  A 

description of OCR’s investigation to date follows. 

 
3 During its investigation, OCR learned that Student B is XXXXXXXX.  When OCR asked how Student B’s XXXX 

was taken into consideration when the District XXXXXXXX, the Superintendent stated that there was no need for a 

XXXX meeting.  The District explained to OCR that Student B’s XXXX continued to be in place in XXXXXXXX.  
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1. The District’s Grievance Procedures 

 

Since the District identified Policy ACAB as its Title IX grievance procedure, OCR reviewed the 

version of Policy ACAB that the District provided.  OCR also reviewed the District’s 

Elementary School Handbook and the High School Student Handbook.   

 

OCR is concerned that Policy ACAB may not include procedures for investigating complaints of 

sexual harassment.  Although Policy ACAB states that complaints will be processed “in 

accordance with procedures available from the Superintendent’s Office or the Principals’ 

Offices,” OCR could not identify any such procedures.  Although District administrators told 

OCR that they believed the procedures referenced in Policy ACAB were in the High School 

Student Handbook, OCR determined that the High School Student Handbook only included an 

older version of Policy ACAB that was no longer in effect. 

 

Because the District requested a voluntary resolution, and OCR deemed such a resolution 

appropriate, OCR has not fully investigated whether there are any School-level procedures that 

the Guidance Counselor could have applied when investigating in December XXXX and January 

XXXX, or that the Principal could have applied when he determined that it was necessary to 

issue XXXX notices to Students A and B in XXXX January XXXX.  The Agreement will ensure 

that the District has a grievance procedure that meets the requirements of Title IX.  The 

Agreement will also ensure that the Title IX Coordinator and other District staff tasked with 

receiving, investigating, or adjudicating complaints of sexual harassment are appropriately 

trained on the District’s Title IX grievance procedure. 

 

2. The District’s Title IX Coordinator 

 

During its investigation, OCR became concerned that the District may not have had an 

appropriately identified Title IX Coordinator during the 2018-2019 school year to handle 

complaints of sexual harassment between students.  

 

In its data response, the District identified the Director of Student Services as its Title IX 

Coordinator.  The Notice of Non-Discrimination in the Elementary School Handbook (Notice) 

also identified the Director of Student Services as the District’s harassment officer and referred 

readers to him for “issues regarding educational activities.” 

 

When interviewed by OCR, however, the Director of Student Services denied that he was the 

District’s current Title IX Coordinator, although he stated that he was one of the District’s named 

harassment officers.  He told OCR that the Director of Human Resources was the District’s Title 

IX Coordinator during the 2018-2019 school year, until she left the District in XXXX 2019. 

 

OCR interviewed the former Director of Human Resources, who was no longer employed by the 

District.  She told OCR that although she was the District’s Title IX Coordinator until she left the 

District in XXXX 2019, she did not handle student-on-student complaints of sexual harassment.  

Instead, she said that the Director of Student Services handled student complaints and she 

handled employee complaints under Title IX.  
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Because the District requested a voluntary resolution, and OCR deemed such a resolution 

appropriate, OCR has not fully investigated how students and employees were notified of the 

separate roles of the Directors of Student Services and Human Resources with respect to student 

and employee complaints under Title IX.  The Agreement will ensure that the District provides 

appropriate notice of the District’s Title IX Coordinator in its Notice of Non-Discrimination and 

that the Title IX Coordinator and other District staff tasked with receiving, investigating, or 

adjudicating complaints of sexual harassment are appropriately trained on who is the appropriate 

Coordinator. 

 

3. The District’s Investigation of the Allegations of Sexual Harassment 

 

The District was on notice of possible sexual harassment on December XX, XXXX, when the 

Complainant reported sexual touching at school to the Teacher and Guidance Counselor.  OCR 

determined that,  although the Guidance Counselor began an investigation immediately, the 

District paused its investigation before ascertaining what occurred, yet asked the parents of 

Students A, B, and C to XXXXXXXXXXXX remaining before XXXXXXXX.  Under Title IX, 

the District is obligated to promptly investigate sexual harassment.  Districts may implement 

interim measures, such as safety plans, to ensure the safety of students while an investigation is 

pending, but the evidence that OCR reviewed thus far does not indicate that the District’s request 

that the parents keep Students A, B, and C XXXX was due to any safety concerns.  OCR is 

concerned that the District abdicated its responsibility responsibilities to implement appropriate 

interim measures before XXXXXXXX, thereby possibly denying educational opportunities.    

 

OCR is also concerned that the District began the discipline process against Students A and B in 

XXXX January XXXX, before the District completed its investigation.  Specifically, the XXXX 

notices the District issued to Students A and B implied that the District’s investigation was 

complete and that the two Students had violated the District’s policies.  The evidence OCR 

obtained to date, however, suggests that the Guidance Counselor’s investigation continued for 

XXXX more weeks after the District issued the XXXX notices.  Although the District postponed 

and never held the XXXXXXXX for Students A and B, OCR is concerned that the District 

started to implement discipline without having provided an equitable process to determine what 

happened.  

 

The evidence OCR obtained to date suggests that the District may not have fully investigated the 

allegations against Student B and may not have relied on the Guidance Counselor’s investigation 

in communicating outcomes to the parents of Students A, B, and C.  Specifically, although the 

Guidance Counselor’s investigative notes indicate that students reported that Student B touched 

other students sexually, there does not appear to have been any investigation into those claims.  

OCR is also concerned that the District reported different outcomes to the parents of Student A, 

B, and C.  Although the District told OCR that its investigation was inconclusive, the 

Superintendent told the parents of Students A and B that their children were victims.  In contrast, 

the Superintendent told Student C’s parents that she was a victim of Students A and B.  OCR is 

concerned that the Superintendent’s communications with the parents of Students A, B, and C 

did not comply with Title IX’s obligation to provide equitable notice of the outcome of a 

complaint.   
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Conclusion 

 

Prior to the conclusion of OCR’s investigation and pursuant to Section 302 of OCR’s Case 

Processing Manual, the District expressed an interest in resolving this complaint and OCR 

determined that a voluntary resolution is appropriate.  Subsequent discussions between OCR and 

the District resulted in the District signing the enclosed Agreement which, when fully 

implemented, will address all of the allegations raised in the complaint and the concerns 

identified during OCR’s investigation.  OCR will monitor the District’s implementation of the 

Agreement.    

 

This concludes OCR’s investigation of the complaint.  This letter should not be interpreted to 

address the District’s compliance with any other regulatory provision or to address any issues 

other than those addressed in this letter.  This letter sets forth OCR’s determination in an 

individual OCR case.  This letter is not a formal statement of OCR policy and should not be 

relied upon, cited, or construed as such.  OCR’s formal policy statements are approved by a duly 

authorized OCR official and made available to the public.  The Complainant may have the right 

to file a private suit in federal court whether or not OCR finds a violation.   

 

Please be advised that the District must not harass, coerce, intimidate, discriminate, or otherwise 

retaliate against an individual because that individual asserts a right or privilege under a law 

enforced by OCR or files a complaint, testifies, assists, or participates in a proceeding under a 

law enforced by OCR.  If this happens, the individual may file a retaliation complaint with OCR. 

Under the Freedom of Information Act, it may be necessary to release this document and related 

correspondence and records upon request.  If OCR receives such a request, we will seek to 

protect personally identifiable information that could reasonably be expected to constitute an 

unwarranted invasion of personal privacy if released, to the extent provided by law. 

 

 

      Sincerely, 

 

      /s/ 

      Michelle Kalka  

      Acting Regional Director 

 

 

Enclosure 

 

cc: Jennifer King, Esq. 

 John Foskett, Esq. 


