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May 30, 2019 

       

Dr. Betsy M. Webb 

Superintendent  

Bangor School Department 

By Email: bangorsupt@bangorschools.net  

 

Re: Complaint No. 01-18-1360  

 Bangor School Department 

 

Dear Dr. Webb: 

 

This letter is to advise you of the outcome of the complaint that the U.S. Department of 

Education (Department), Office for Civil Rights (OCR) received against Bangor Public Schools 

(District).  The Complainant alleges that the District discriminated against her grandson 

(Student) on the basis of disability.  Specifically, the complaint alleges that the District imposed 

an out-of-school suspension on the Student in XXXXXXXXXXXXXXX for conduct related to 

his disability and thereby denied him a free, appropriate public education (FAPE).  As explained 

further below, before OCR completed its investigation, the District expressed a willingness to 

resolve the complaint by taking the steps set out in the enclosed Resolution Agreement 

(Agreement).   

 

OCR enforces Section 504 of the Rehabilitation Act of 1973 (Section 504) and its implementing 

regulation at 34 C.F.R. Part 104, which prohibit discrimination on the basis of disability in any 

program or activity receiving federal financial assistance from the Department.  OCR also 

enforces Title II of the Americans with Disabilities Act of 1990 (Title II) and its implementing 

regulation at 28 C.F.R. Part 35, which prohibit discrimination against qualified individuals with 

disabilities by public entities, including public education systems and institutions, regardless of 

whether they receive federal financial assistance from the Department.  Because the District 

receives federal financial assistance from the Department and is a public entity, OCR has 

jurisdiction over it pursuant to Section 504 and Title II.  

 

Summary of Preliminary Investigation  

 

Background  

 

On XXXXXXXXXXXX, the Complainant requested the Student, who was in XXXX grade at 

XXXXXXXXXXXXX, be evaluated.  In XXXXXXXXX, the Student received a number of 

evaluations.  Of relevance to this complaint, the Student received XXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXX (Evaluation).1  XXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

                                                 
1 XX- Footnote redacted – XX. 
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XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX  

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXX.  At the top of the front page is a date stamp: XXXXXXXXXXX.  When 

interviewed, XXXXXXXXXXXXXXX stated that the date represented the date the Evaluation 

was received by XX office.  Also at the top of the Evaluation is a list of persons to whom the 

document was distributed and another date: XXXXXXXXX.  XXXXXXXXXXXXXXXXX 

stated that was the date the document was sent to the persons listed at the top of the letter: the 

Complainant, the Principal, and the Individualized Education Program (IEP) Coordinator at the 

Student’s school; a copy was placed in the Student’s school file.  

 

On XXXXXXXXX, between the time XXXXXXXXXXXXXXXX received the document and 

when it was circulated more widely, a team met to consider the Student’s eligibility for an IEP, 

XXXXXXXXXXXXXXXXX.  When interviewed by OCR, both District personnel and the 

Complainant agreed that the team did not have the Evaluation at the time of the meeting.  XXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXX.  

 

On XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXX the Student was suspended XXXXXXX.  According to the District, its policy and 

state law required a risk assessment before the Student could return.  The team met on XXXXX 

XXXXXX but, based on the notes from that meeting, the team did not discuss the Student’s 

eligibility for services under Section 504.  XXXXXXXXXXXXXXXXXXXXXXXXXXXXX  

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXX.2   

 

The team did not meet again until XXXXX, this time with the Evaluator in attendance.  

According to the notes from that meeting, the team recognized that the Student had XXXXXXX 

XXXXXXXXXXXXXXXXXXXXX diagnosis and determined he would have a Section 504 

plan XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX.   XXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXX.  Finally, the team determined that tutoring services would “remain 

in place until [the Student] has completed the XX hours owed to him during his suspension.”  

Based on OCR’s review of the notes and interviews with those present, the XXXXXXX team 

meeting does not appear to have included any discussion as to whether the conduct that led to the 

Student’s suspension was a manifestation of his disability. 

 

XX – Paragraph redacted – XX   

 

                                                 
2 XX – Footnote redacted – XX  
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Legal Standard 

 

The Section 504 regulation, at 34 C.F.R. § 104.33, requires school districts to provide a free 

appropriate public education (FAPE) to students with disabilities.  An appropriate education is 

regular or special education and related aids and services that are designed to meet the individual 

educational needs of students with disabilities as adequately as the needs of students without 

disabilities are met and that are developed in compliance with Section 504’s procedural 

requirements.  OCR interprets the Title II regulation, at 28 C.F.R. §§ 35.103(a) and 

35.130(b)(1)(ii) and (iii), to require school districts to provide a FAPE to the same extent 

required under the Section 504 regulation. 

 

The Section 504 regulation, at 34 C.F.R. § 104.35(a), requires a school district to reevaluate a 

student with a disability before any significant change in placement.  OCR considers an 

expulsion, long-term suspension, or other disciplinary exclusion of more than 10 school days to 

be a significant change in placement.  A series of short-term exclusions that add up to more than 

10 days and create a pattern of exclusions may also be a significant change in placement.  When 

a significant change in placement is for disciplinary reasons, the first step in the reevaluation is 

to determine whether the student’s disability caused the misconduct (also referred to as a 

manifestation determination).  That determination should be made by a group of persons who are 

knowledgeable about the student, the meaning of the evaluation data, and the placement options.  

If the group finds that the student’s disability did not cause the misconduct, the district may 

discipline the student in the same manner as it disciplines students without disabilities.  If a 

school district finds that the student’s disability caused the misconduct, the district may not 

exclude the student for more than 10 days and must continue the reevaluation to determine the 

appropriateness of the student’s current educational placement. 

 

Analysis  

 

The Student was identified for evaluation in XXXXXXXX and, in the Evaluation received by 

the District on XXXXXXXXXXX, was identified as having XXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX  On XXXXXXXXXX the 

Student was suspended, and by XXXXXXXX, he had been out of school for more than 10 days.3 

 

Based on OCR’s investigation to date, the District did not conduct a manifestation determination 

in XXXXX or at any other time.  However, OCR has not completed its investigation into 

whether or not the District was in compliance with Section 504 with regard to its handling of the 

Student.4   

                                                 
3 XX – Footnote redacted – XX  
4 Further, OCR noted other preliminary concerns during its investigation to date.  When interviewed, one District 

staff member suggested that the team, if it had met earlier, would not have deemed the Student eligible for a Section 

504 plan, pointing to an Addendum to the Evaluation issued by the Evaluator on XXXXXX.  XXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXX  While OCR generally does not review or second-guess the result of individual evaluation, placement, 

and other educational decisions as long as the District follows the “process” requirements of Section 504, OCR 

notes that the team meeting minutes do not reflect that staff member’s reasoning, instead stating only that he was 

eligible because of his XXXXXXX diagnosis, a diagnosis known to the District in XXXXXXXXXX.  OCR has 
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OCR has also not completed its investigation concerning the tutoring the Student received and 

whether he was provided a free, appropriate public education during the time of his suspension.  

The District provided documentation that the Student was provided with 58 hours of tutoring, 

and a computer math program for extra assistance over the summer, and the team notes indicate 

some discussion of Student’s needs when determining what tutoring to provide, but OCR has not 

determined whether the team assessed the Student’s need retroactively in light of the possible 

delay in identification or possible lack of manifestation determination.   

 

Finally, OCR has other preliminary concerns about the District’s policies and procedures:  

(i) Neither the District’s child find policy nor any other document obtained during 

OCR’s investigation to date outlined the District’s obligations to locate students with 

disabilities under Section 504 and the implementing regulation at 34 C.F.R. 

§ 104.32(a).  The child find policy is limited to the state law and IDEA obligations;  

(ii) The form used when suspending a student asks whether a student has an IEP, but does 

not appear to consider whether a student has a Section 504 plan; and 

(iii) The District’s Section 504 policy discusses student discipline, and the need to 

convene a manifestation determination, but it is limited to students identified under 

Section 504 as students with a disability; the policy should be extended to students 

who are believed to potentially have a disability but who may not yet have a plan 

(i.e., children who need or are believed to need special education or related services 

but may have not yet been evaluated or who may have been evaluated but for whom a 

team has not yet met to consider their appropriate placement).   

 

Prior to the conclusion of OCR’s investigation and pursuant to Section 302 of OCR’s Case 

Processing Manual, the District expressed an interest in resolving this complaint and OCR 

determined that a voluntary resolution is appropriate.  Subsequent discussions between OCR and 

the District resulted in the District signing the enclosed Agreement which, when fully 

implemented, will address all of the allegations investigated.  OCR will monitor the District’s 

implementation of the Agreement.    

 

This concludes OCR’s investigation of the complaint.  This letter should not be interpreted to 

address the District’s compliance with any other regulatory provision or to address any issues 

other than those addressed in this letter.  This letter sets forth OCR’s determination in an 

individual OCR case.  This letter is not a formal statement of OCR policy and should not be 

relied upon, cited, or construed as such.  OCR’s formal policy statements are approved by a duly 

authorized OCR official and made available to the public.  The Complainant may have the right 

to file a private suit in federal court whether or not OCR finds a violation. 

 

Please be advised that the District must not harass, coerce, intimidate, discriminate, or otherwise 

retaliate against an individual because that individual asserts a right or privilege under a law 

                                                 
preliminary concerns that the District staff member may have been attempting to supplant or presuppose the team’s 

decision-making.  The determination of eligibility must be made by a group of persons, including persons 

knowledgeable about the child, the meaning of the evaluation data, and the placement options, and not by an 

individual. 
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enforced by OCR or files a complaint, testifies, assists, or participates in a proceeding under a 

law enforced by OCR.  If this happens, the individual may file a retaliation complaint with OCR. 

 

Under the Freedom of Information Act, it may be necessary to release this document and related 

correspondence and records upon request.  If OCR receives such a request, we will seek to 

protect personally identifiable information that could reasonably be expected to constitute an 

unwarranted invasion of personal privacy if released, to the extent provided by law. 

 

If you have any questions, you may contact Catherine Deneke at (617) 289-0080 or by e-mail at 

Catherine.Deneke@ed.gov.  

 

      Sincerely, 

 

 

 

      Michelle Kalka  

      Compliance Team Leader 

 

 

Enclosure 

cc: Peter D. Lowe, PLowe@brannlaw.com  
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