
UNITED STATES DEPARTMENT OF EDUCATION 

OFFICE FOR CML RIGHTS 
THE ASSISTANT SECRETARY 

July 29, 2013 

Mr. William Creeley 
Director of Legal and Public Advocacy 
Mr. Joseph Cohn 
Legislative & Policy Director 
Foundation for Individual Rights in Education 
601 Walnut Street, Suite 510 
Philadelphia, Pennsylvania 19106 

Dear Messrs. Creeley & Cohn: 

Thank you for your letters to the Office for Civil Rights (OCR), including your letters to me of 
July l 6, 2013, February 25, 2013 and December 6, 2012, addressing a number of issues 
regarding OCR's guidance on sexual violence under Title lX of the Education Amendments of 
1972 as well as the recent resolution by OCR and the Department of Justice of the sexual 
harassment and violence investigation and compliance review at the University of Montana. 
Although you raise a number of issues in your letters, I am writing now to address the concerns 
you have raised relating to free speech. 

l write to affirm the view that OCR has consistently expressed in its guidance documents and 
applied in its administrative enforcement: colleges and universities can and should meet their 
obligations to prevent and respond to sexual harassment and violence in a manner that maintains 
constitutional free speech protections. 

OCR's commitment to preventing unlawful harassment in a manner consistent with the free 
speech rights guaranteed by the Constitution has been reiterated many times. Although OCR's 
2011 Dear Colleague letter (2011 Letter) on sexual violence d id not expressly deal with First 
Amendment issues because it focuses on physical sexual violence, OCR's previous guidance on 
the First Amendment and sexual harassment, including our 2001 Revised Sexual Harassment 
Guidance (2001 Guidance), July 28, 2003 Dear Colleague letter on the First Amendment (2003 
Letter), and 2010 Dear Colleague letter on harassment and bullying (20 10 Letter), remain fully in 
effect and are available on OCR's website (see, for example, the materials in "OCR's Reading 
Room" at http://www.ed.gov/ocr/publications.html). 

OCR's 2011 Letter reaffirmed OCR's commitment to ensure the right of all students to be free 
from sex d iscrimination, including sexual harassment that creates a hostile environment, in our 
schools, colleges, and universities. Sexual harassment does not have to include intent to harm, 
be directed at a specific target, or involve repeated incidents in order to create a hostile 
environment. Instead, sexual harassment creates a hostile environment when it is sufficiently 
serious as to limit or deny a student's ability to participate in or benefit from an educational 
program. In determining whether harassment has created a hostile environment, OCR considers 
the conduct in question from both a subjective and objective perspective. Specifically, OCR's 

400 MARYLAND AVE. S.W., WASHINGTON, DC 20202-1100 
www.ed.gov 

The Department ofEducation's mission is to promote student achievement and preparation for global competitiveness 
by fostering educational excellence and ensuring equal access. 

ARCHIVED INFORMATION

www.ed.gov
http://www.ed.gov/ocr/publications.html


Page 2 of3 

standards require that the conduct be evaluated from the perspective ofa reasonable person in the 
alleged victim's position, considering all the circumstances, including the alleged victim's age. 
Ifan educational institution knows or reasonably should know about harassment that creates a 
hostile environment, it must take prompt and effective steps reasonably calculated to end such 
harassment, eliminate any hostile environment, and prevent such harassment from recurring. It 
is the institution's failure to act promptly and effectively that constitutes the violation offederal 
law. · 

OCR has made it clear that the laws and regulations it enforces protect students from prohibited 
discrimination, and are not intended to restrict the exercise ofany expressive activities or speech 
protected under the U.S. Constitution. Therefore, OCR has consistently maintained that when 
schools work to prevent and redress discrimination, they must respect the free speech rights of 
students, faculty, and other speakers. 

OCR's 2010 Letter noted: "Some conduct alleged to be harassment may implicate the First 
Amendment rights to free speech or expression," and referred readers to OCR's July 28, 2003 
Dear Colleague Letter on the First Amendment for more information on "the First Amendment's 
application to harassment." (2010 Letter p.2 n.8.) The 2003 Letter stated unequivocally that 
"schools in regulating the conduct of students and faculty to prevent or redress discrimination 
must formulate, interpret, and apply their rules in a manner that respects the legal rights of 
students and faculty, including those court precedents interpreting the concept offree speech." 

To be clear, as the 2010 Letter confirmed, harassing conduct can take many forms, including 
verbal acts and name-calling, and graphic and written statements. But, as the 2003 Letter stated, 
in order to constitute unlawful harassment, it is not enough that a person find the expression 
personally offensive. Rather, the conduct must create a hostile environment, as I discussed 
above. 

These standards reflect longstanding OCR policies. For example, OCR's 1994 guidance 
regarding harassment on the basis ofrace, color, or national origin articulated similar principles 
that have direct corollaries in the area ofsexual harassment. The guidance stated that in 
determining whether a hostile environment existed, the inquiry looks at how the conduct would 
have adversely affected the enjoyment of some aspect of the recipient's educational program by 
a reasonable person, of the same age and race as the victim, under similar circumstances. (Racial 
Incidents and Harassment against Students at Educational Institutions; Investigative Guidance, 
59 Fed. Reg. 11448, 11449 (1994).) In examining whether an institution acted promptly and 
effectively in response to a racially hostile environment, OCR's investigation would include the 
review of any applicable anti-harassment policies or grievance procedures. (Id. at 11450.) The 
guidance further stated that development and dissemination ofa policy prohibiting racial 
harassment and the provision ofa grievance procedure are possible elements ofan institution's 
appropriate responsive action. (Id at 11450.) But the guidance cautioned that OCR does not 
"endorse or prescribe speech or conduct codes or other campus policies to the extent that they 
violate the First Amendment." (Id. at 11450, n.7.) Indeed, while the guidance recognized that 
verbal statements or other forms of expression can create a hostile environment (id. at 11449), 
the guidance also stated that " in cases in which verbal statements or other forms ofexpression 
are involved, consideration will be given to any implications ofthe First Amendment." (Id. at 
11448, n. l.) 
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The Letter ofFinding and Resolution Agreement (the "Agreement") resolving the sexual 
violence case at the University of Montana (the "University") are consistent with the principles 
articulated in prior OCR guidance and reiterated in this letter. The Agreement requires that the 
University's policies and procedures consistently define and articulate the University' s 
prohibition ofsexual harassment that creates a hostile environment. At the same time, it is 
important that students are not discouraged from reporting harassment because they believe it is 
not significant enough to constitute a hostile environment. Therefore, under the Agreement, 
students will be allowed to bring complaints when they have been subjected to unwelcome 
sexual conduct, and the University will evaluate whether that harassment has created a hostile 
environment, i.e., whether the sexual harassment is sufficiently serious to deny or limit the 
student's ability to participate in or benefit from the University's program. Making this 
determination will require that the University examine both whether the conduct is objectively 
offensive and its subjective impact on an individual. Furthermore, as required by the principles 
reiterated in this letter, the University must formulate, interpret, and apply its rules in a manner 
that respects the legal rights ofstudents and faculty, including those guaranteed by the First 
Amendment. We will support the University ofMontana in its efforts to ensure that any policies 
it adopts will comply with the Constitution. 

I appreciate your sharing your concerns with us. OCR will continue to uphold both the principle 
that recipients offederal funds must provide a nondiscriminatory educational environment with 
respect to sex, among other bases, and the principle that they must do so without impinging on 
the right offree speech that is fundamental both to the American tradition and to the role of the 
university within that tradition. 

Sincerely, 

Seth Galanter 
Acting Assistant Secretary 
Office for Civil Rights 
U.S. Department ofEducation 




