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General Counsel 
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Dear Mr. Smith: 

On behalf of the United States, this letter is intended to supplement the record in response 
to questions raised and statements made at the Commission's hearing on July 25, 2014. 

1. Commissioner Kirsanow asked one of the government witnesses whether campus police 
or community-based police have primary 1aw enforcement jurisdiction for investigating 
campus assaults or rapes, and taking related law enforcement actions (Tr. 37- 38).1 We 
offered to provide additional information to respond to that question. 

Jurisdiction can vary widely. At some institutions of higher education (IHEs), local police 
are also campus law enforcement. At other IHEs, campus and community law enforcement 
share jurisdiction. Where jurisdiction is shared, primary jurisdiction often depends on the 
level of crime: for example, campus police might have primary jurisdiction on non-violent 
misdemeanors while community police have primary jurisdiction on violent crimes and 
felonies. If an IHE has its own campus police and no agreement with the local community 
police to cover certain crimes ( e.g., felonies) or areas on campus, the Department of Justice 
would hold the campus police responsible for responding to crimes on campus, like sexual 
assault. 

2. Commissioner Kirsanow asked another of the government witnesses about more details 
regarding an example provided during her oral testimony (Tr. 38). More specifically, he 
asked whether a student found responsible by the school for engaging in sexual violence, 
but who was not expelled, was also subject to criminal prosecution and conviction. We 
offered to provide additional information to respond to that question. 

Below is the relevant section of the student's written comments submitted to the White 
House Task Force to Protect Students from Sexual Assault: 

I was raped my junior year of college in an abandoned science building on 
[an Ohio-area university] campus by a ROTC student. I decided to pursue the 
crime only through my schools judicial hearing system. In meeting with the 

1 "Tr." refers to the uncorrected transcript ofthe hearing you provided the government on July 30, 2014. 
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chief of campus police to go over my statement, we went over laws and 
conduct policies. Even though I had decided to only pursue through the 
school, he insisted on only discussing Ohio law. In an attempt to explain force 
and coercion, he used waterboarding as an example, asking if that should be 
considered torture or not. This interaction was not only highly 
unprofessional and inappropriate, but it put me months back in my healing 
process. 

My hearing took place during my finals week. My rapist was found 
'responsible' for breaking four different conduct policies, including the rule 
that equates to rape in Ohio law. BlJiT, he was not expelled, not even 
suspended. He was no longer allowed to live in the dorms on campus, and 
had a restricted schedule. He WAS allowed to continue in his ROTC program. 
When I asked that he not be allowed to present the colors at football games, . 
because I was in the band, which meant he would be standing directly behind 
me, I was told "We need to be reasonable." He had a schedule of when he was 
allowed in the cafeteria, which meant I had one too. He was restricted from 
using certain staircases, which meant I could only use those staircases. I 
spent the next year and a half terrified and paranoid on that campus. 

This student does not explain her choice to use her school's disciplinary process rather 
than report the crime to local law enforcement, but many victims make this choice because 
they believe local law enforcement will not be responsive to their concerns or will not take 
them seriously; that the process of prosecution will be revictimizing or retraumatizing that 
the school's process will be a more appropriate venue for a crime committed by a fellow 
student; and a host of other reasons. 

3. Commissioner Heriot inquired of one of the government witnesses about Title IX 
coordinators (Tr. 59-62). Specifically, she asked what was the source of the requirement 
that educational institutions have a Title IX coordinator and whether there were any limits 
about former employees of the Department of Education's Office for Civil Rights (OCR) 
serving as Title IX coordinators for educational institutions. We offered to provide 
additional information to respond to that question. 

In promulgating the first Title IX regulations in 1975, the then-Department of Health, 
Education, and Welfare (HEW) required each recipient of federal financial assistance to 
designate at least one employee to coordinate its efforts to comply with and carry out its 
responsibilities under Title IX, including any investigation of any complaint alleging the 
recipient's noncompliance with Title IX or alleging any action that would be prohibited by 
Title IX. See 40 Fed. Reg. 24,128, 21,139 (June 4, 1975). More than 20 other federal 
agencies have likewise adopted such a requirement in their federal regulations effectuating 
Title IX. See 65 Fed. Reg. 52,858, 52,867 (Aug. 30, 2000). 

The post-employment activities of former OCR employees are governed primarily by 18 
U.S.C. § 207, as implemented by 5 C.F.R. § 2641. For former OCR employees who are 
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attorneys, state rules governing professional responsibility may also impose additional 
limits on those former employees' post-employment activities. 

Section 207(a)(1) prohibits former federal employees from communicating to or appearing 
before the Department on behalf ofanother, with the "intent to influence," concerning the 
same "particular matter involving specific parties" in which the employee participated 
personally and substantially while employed by the Department. These restrictions are 
permanent. For example, an OCR employee who investigated a student's Title IX complaint 
against a recipient institution may not later "switch sides" and represent the same 
institution as a Title IX coordinator with respect to OCR's investigation of the same 
complaint. 

The statute also provides that if that same matter was pending under a supervisory 
employee's official responsibility during his or her last year with the Department ( even if 
he or she did not participate in the matter while at the Department), the bar lasts for two 
years. Additional limits apply to more senior federal employees (usually part of the Senior 
Executive Service). 

We have attached to this letter several documents from the U.S. Office of Government 
Ethics that provide more detailed accounts of the post-employment limitations ofSection 
207. 

4. In responses to questions, the United States twice noted (Tr. 57, 83) that, prior to 2011, 
around 80% ofhigher education institutions that identified a particular evidentiary 
standard for sexual assault disciplinary proceedings employed the preponderance-of-the
evidence standard. This estimate was discussed by the last hearing panel (Tr. 226-229). 
The sources for this estimate are: 

• a 2002 study submitted to the National Institute ofJustice, which found that 
approximately 80% of educational institutions (149 of the 183 educational 
institutions that identified a particular evidentiary standard for sexual-assault 
disciplinary proceedings) employed the preponderance-of-the-evidence standard. 
See Heather Karjane, et al., Campus Sexual Assault: How America's Institutions of 
Higher Education Respond 122 (Nat'l Criminal Justice reference Serv., Oct. 2002), 
available at https://www.ncjrs.gov/pdffiles1/nij/grants/196676.pdf;and 

• a 2011 survey conducted by the Foundation for Individual Rights in Education 
(FIRE) of 197 "top ranked" higher education institutions, which showed that 
approximately 80% of educational institutions (135 of the 168 educational 
institutions that specified an evidentiary standard for adjudicating allegations of 
sexual harassment and sexual assault) used the preponderance-of-the-evidence 
standard or lower before OCR's 2011 Dear Colleague Letter on Sexual Violence was 
issued. See FIRE, Standard ofEvidence Survey: Colleges and Universities Response to 
OCR's New Mandate (Oct. 28, 2011), available at 
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http://www.thefire.org/pdfs/8d799cc3bcca596e58e0c2998e6b2ce4.pdf (based on 
data reported in columns 4 and 5 of the Appendix). 

This estimate, and the sources on which it was based, were contained in one of the 
documents submitted by the United States to the Commission prior to the hearing: a letter 
from OCR to an advocacy organization, dated August 23, 2013 (referenced on spreadsheet 
ED OCR (Sheet 2), row 44). 

5. Further, we note (as we did in response to a question at the hearing (Tr. 84)) that 
Professor Volokh agrees that preponderance of the evidence is a legally appropriate 
burden of proof for educational institutions to use in determining whether students 
engaged in sexual harassment, including sexual violence. The relevant blog post is 
available at http://www.volokh.com/2013/05/29/quantum-of-proof-in-university-sexual-
assault-investigations/. 

6. In his oral testimony, Mr. Marcus praised the federal government's agreement with the 
University of Montana as "doing something smart" (Tr. 94), and "saying something 
important" (Tr. 97), when it addressed sexual harassment that did not rise to the level of a 
hostile environment. He suggested, however (Tr. 94-96) that the federal government was 
describing that agreement at the hearing differently than it had in the past. That is not 
correct. 

The agreement between the United States and the University of Montana put in place 
common-sense reforms that responded to the investigative findings ofa hostile 
environment based on sexual harassment (including sexual assault) in a straightforward 
and effective manner. But ever since the agreement was publicly announced, some have 
mischaracterized or caricatured the terms of the agreement. The Department ofJustice 
and Department of Education have consistently responded by describing the terms of the 
agreement just as we did at the hearing before the Commission. For examples, see the 
documents submitted by the United States to the Commission prior to the hearing: a letter 
to a member of Congress, dated July 12, 2013 (referenced on spreadsheet DOJ (Sheet 1), 
row 15); a letter to an association representing university professors, dated July 12, 2013 
(referenced on spreadsheet Joint ED OCR and DOJ (Sheet 3), row 6); and letters to advocacy 
organizations, dated July 29, 2013, August 23, 2013, and November 14, 2013 (referenced 
on spreadsheet ED OCR (Sheet 2), rows 44 and 45; and Joint ED OCR and DOJ (Sheet 3), row 
7). And see also the text of an email from OCR to members of the public, dated May 29, 
2013, reprinted at http://www.thefire.or~/emaH-response-from-ocr-to-inqujries
concerning-the-blueprint. 

We hope this additional information is useful to the Commissioners as they develop their 
report and recommendations. Please let us know ifwe can be ofany further assistance. 
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Sincerely, 

Seth M. Galanter 
Principal Deputy Assistant Secretary 
Office for Civil Rights 
U.S. Department of Education 

cc: James Cadogan, U.S. Department of Justice 
Allison Randall, U.S. Department of Justice 

Attachments: 

1. U.S. Office of Government Ethics, Substantive Post-Employment Prohibitions 
Applicable to Executive Branch Employees (2009), available at 
http://www.oge.gov/uploadedFiles.Education/Education Resources for Ethics Off 
icials/Resources/substant prohib chart.pdf; · 

2. U.S. Office of Government Ethics, Guidance Concerning the Application of 18 U.S.C. 
§ 207(a) and 18 U.S.C. § 207(c) (2008), available at 
http:/L/www.oge.gov//DisplayTemplates/ModelSub.aspx?id=21474B3875; 

3. U.S. Office of Government Ethics, 18 U.S.C. § 207 and Activities on Behalf ofAny 
Other Person (2003), available at 
http:/L/www.oge.gov/DisplayTemplates /ModelSub.aspx?id=1494. 
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