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GENERAL RECOMMENDATIONS

RECOMMENDATION 1:  Accessible instructional materials for postsecondary students should be available on the open market at the same time, and the same cost, as mainstream materials, to the extent they can be produced through regular publishing processes which do not require significant added production costs to serve limited markets of users, including, for example, Braille or tactile graphics users. 

Traditionally the specialized formats needed by individuals with print disabilities were expensive and labor-intensive to produce (e.g., Braille versions, recorded books), meaning they were distinct from materials sold in mainstream markets.  Put simply, accessible versions were available only from specialized sources. Today, however, as digital distribution platforms become more prevalent for both mainstream users as well as those with print disabilities, it is very often the case that the format required for accessibility purposes is the same, or substantially similar to, the format distributed to mainstream markets.  

The markets are, thus, converging.  Commission members agree that convergence is a positive development that should be encouraged in every possible way, including through funding, investments in technology and technical standards, the development of best practices, and as necessary, both incentives and safeguards in the law.  As a general rule, the Commission notes that achieving accessibility in the marketplace is the best way to ensure the greatest diversity of content reaches the greatest number of print-disabled individuals—including blind, dyslexic and physically-handicapped persons.

MARKET-BASED RECOMMENDATIONS

RECOMMENDATION 2:  In considering market solutions, stakeholders must consider a wide range of instructional materials including not only traditional textbooks sold in print and electronic formats, but also supplementary materials that postsecondary instructors regularly assign, such as trade books, journal articles, scholarly monographs, library reference materials, and interactive on-line materials, including assessments.
The Commission found that beyond the first two years of postsecondary instruction, textbooks are often not the primary source of instructional materials.  Many advanced undergraduate courses and most graduate courses rely on a mix of journal articles, monographs, and other printed as well as interactive materials.  Moreover, instructional materials are increasingly delivered to students via online course management systems that must likewise be accessible in order to effectively deliver content to all students.  Thus, Commission members believe strongly that accessibility solutions must look beyond traditional textbooks and consider the wide range of materials, and the delivery platforms on which they are supplied to students.  A market approach, as opposed to reliance on exceptions and limitations (such as the Chafee Amendment or fair use), offers more freedom to develop rich materials and expand the range of accessible materials available to students.  

The exception supplied by the Chafee Amendment applies only to the reproduction and distribution right in previously published, nondramatic literary works; today’s instructional materials often include complex audiovisual components and require additional rights in order to make effective use of them 
RECOMMENDATION 3:  Digital rights management (“DRM”) technologies employed by some publishers should not be an impediment to accessibility.  Device manufacturers and producers of software applications should work with publishers and their DRM suppliers to ensure that accessible versions are made available without harming publishers’ established and emerging distribution channels.
Publishers and other rights holders legitimately use digital rights management techniques to ensure that their copyrighted content is distributed and exploited lawfully, and such technology can also be used to provide permissions and rights information, including licensing terms.  Piracy is a major threat to the content industry and each year costs the United States economy billions of dollars.  

Unfortunately, DRM is sometimes an impediment to accessibility because the devices used by students with print disabilities are not able to interpret the content that is protected by the DRM.  Put differently, even if a student with a print disability lawfully acquires a copy of an accessible work, DRM may inhibit the use of that work on certain devices or may inhibit certain features (e.g., text-to-speech) that are required by students with print disabilities.

Commission members representing publishers note that DRM is essential because DRM-free versions of their works – even those supplied for the purpose of advancing accessibility – could undermine the commercial market for the same title if distributed beyond the students that require the DRM-free version.  As markets continue to develop and formats continue to converge (see Recommendation 1) the Commission believes the distinction between versions required for accessibility and the versions available to the mainstream market will shrink, further validating the rationale for DRM applications with respect to certain versions of publishers’ works.  In that market, carefully applied DRM techniques will also continue to serve the beneficial function of conveniently providing metadata and licensing information to potential customers and facilitating customer management relationships between publishers and end users where such relationships are ongoing with respect to the use of certain online and other accessible formats.

To ensure that mainstream commercial versions are compatible with adaptive technology used to facilitate accessibility, the Commission encourages device manufacturers, software applications producers, and publishers to coordinate and cooperate on ensuring that DRM will not serve as an impediment to accessibility endeavors.  The Commission further believes that facilitating such cooperation may be an appropriate function of a standard setting organization as described in Recommendation 7.
RECOMMENDATION 4:  With respect to non-digital, print materials, rights holders, universities and intermediaries should explore whether innovative voluntary collective licensing models would allow for timely, production and distribution in circumstances where the relevant rights holders do not have all necessary rights or sufficient systems in place for direct licensing of such rights.
Certain copyright industries already benefit from the existence of voluntary collective licensing frameworks, which continue to develop for the purpose of licensing the reproduction, distribution, public performance and public display of works of authorship, including those produced and/or accessed in digital forms.  Collective licensing models, as described above, operate on an  optional or “opt-in” basis on the part of rights holders, where they sign up to participate and authorize a collective rights organization to grant licenses to their works as part of its collective offerings. 

For example, many publishers have contracted with the Copyright Clearance Center (CCC), an organization that began by licensing photocopies but now administers more complex transactions.  This model allows regular users of certain copyrighted content such as book chapters, journal articles, and other printed materials, to obtain a “blanket license” to use content in the CCC repertory on an as-needed basis for a flat fee paid to CCC which, in turn, allocates royalties to rights holders on a pre-determined formula.  Similar models exist in the music industry, where several performance rights organizations – ASCAP, BMI, and SESAC – exist to handle licensing and royalty payments to owners of musical compositions.

In the context of accessibility and higher education, collective licensing could take several forms.  For example, it might allow a university to negotiate a blanket license with a designated collective organization, which could be CCC or could be an existing organization experienced in serving the print-disabled populations.  Such a license might allow the university to convert non-digital, legacy materials, or digital materials that are not student-ready, on an as-needed basis.  Or, the license could authorize an entity like Learning Ally (formerly known as Recording for the Blind and Dyslexic), Bookshare or the National Library Service for the Blind & Physically Handicapped to create and deliver the necessary works.  This framework would eliminate the laborious and costly process of identifying and contacting rights holders individually, on a case-by-case basis.  Instead, it would allow institutions to deal with one party that would be able to license rights for a variety of regularly used materials, often in advance through a single blanket agreement.
However, the Commission recognizes that, in many instances, the rights holder  may not have the rights to authorize digital reproduction and distribution of an entire work without first obtaining permission from third-party rights holders—for example, for the use of prefatory text, photographs or other component parts used by the publishers under agreements from other publishers, producers, historical societies, authors or photographers.  Such works will necessarily require special treatment under  a collective rights arrangement. 
Beyond licensing the underlying rights necessary to create accessible materials, appropriately licensed postsecondary institutions should have some mechanism by which to exchange accessible content pursuant to voluntarily provided licenses from publishers.  If one institution has already undertaken to create an accessible version, other institutions that require the same title should not be required to invest in the time and effort to create a new accessible copy—at least when the effort is more than simple.   The extensive catalogs of accessible content that some organizations already have in place are an excellent start.  Further to this point, the Commission notes that the development of a federated search mechanism could facilitate searches across multiple databases, reducing duplication of titles and saving time and money for resource-strapped organizations, while also providing rightsholders with usage data that could help build market incentives and determine appropriate market responses for any such content that appears to be widely used.  

While Commission members agree that a collective licensing model would be a welcome development, some expressed reservations about the effectiveness of such a scheme if not tied to a trusted file delivery mechanism.  For this reason, the Commission believes that the development of a model collective licensing scheme would be ideal for a pilot project to demonstrate the effectiveness of the approach.

REGULATORY RECOMMENDATIONS

RECOMMENDATION 5:  The Library of Congress should conduct a rulemaking reviewing its regulations for the National Library Service for the Blind and Physically Handicapped, which interpret and implement the scope of the beneficiary population entitled to services under the Chafee exception in copyright law. 

There is strong disagreement among Commission members on this recommendation.  Library of Congress regulation 36 C.F.R. § 701.6 governs certain aspects of the National Library Service for the Blind and Physically Handicapped.  The regulation is narrowly tailored and perhaps reflects the Library’s general understanding that Congress intended the exception to apply to a relatively narrow population of individuals with print-disabilities.  Unfortunately, it has also had the effect of confusing the applicability and availability of services for individuals with dyslexia.  This is because the regulations set forth eligibility criteria requiring that the beneficiary suffer from a “reading disability resulting from organic dysfunction” that must be diagnosed and certified by a medical doctor.

The Commission has heard testimony about the nature of dyslexia and evolving scientific analysis since 1996.   Many members of the Commission are persuaded that dyslexia is a physical, not psychiatric condition, and that it is not an illness.  Indeed, the Commission has been told that professionals in the field of special education and psychology are more properly equipped to diagnose dyslexia than are medical doctors.  The other major authorized entities—Learning Ally and Bookshare—include dyslexic people in their services regardless of whether they receive MD certification under an “organic dysfunction” analysis.  That is, they interpret dyslexia as a physical disability and allow the broad group of professionals qualifying as a “competent authority” to certify disability.  This divergence of standards has led to great confusion and anxiety among those who provide services, not to mention for students and parents of students who must pay for evaluations and who frequently are subject to competing standards of care depending upon their level of education (e.g. K-12 or post-secondary) and/or the services they seek.  

Some Commission members thus recommend urging the Library of Congress to amend 36 C.F.R. § 701.6 to remove the organic dysfunction requirement and to add dyslexia to the list of conditions that may be diagnosed by professionals other than doctors of medicine—in other words, update the regulations to reflect modern science as well as the existing practices of Learning Ally and Bookshare.  

Other Commission members, particularly those representing publishers, strongly oppose this recommendation.  They are concerned that it is inappropriate and prejudicial because questions concerning the implementation of the Chafee Amendment are properly and fully considered in the context of the Commission’s legislative proposals, specifically Recommendation 13.  Publishers believe it is inappropriate to invite a federal agency to use rulemaking procedures to reinterpret the established applications of key elements of the Chafee Amendment’s carefully crafted statutory text.  Most importantly, they see it as prejudicial to the other recommendations contained in this report because it may be viewed as a self-fulfilling mandate. 

The Commission recognizes that it is not a court of law tasked with interpreting the scope of a statutory provision, as currently codified.   It would be conclusory to say that Chafee must be interpreted in a particular light simply because certain business practices have evolved among good faith organizations over time.   The fact that some read Chafee in a particular way, or believe it should be applied in a particular manner, belies the fact that many read it differently, including rights holders and some representatives of blind persons who negotiated the bill in 1996.  

Nonetheless, the Commission is tasked with making recommendations to improve accessibility for post-secondary students and believes it reasonable to ask the federal government to exercise the authority it does have by reviewing regulations that may be dated.  The Commission therefore recommends that the Library of Congress undertake a review of 36 C.F.R. § 701.6 by engaging in a public rulemaking, taking into account the current scientific information pertinent to the subject. In particular, the rulemaking would consider whether the regulations may be amended as suggested absent simultaneous legislative review of the scope and application of section 121.
RECOMMENDATION 6:  The Department of Education and the Department of Justice should consider initiating a rulemaking concerning the requirements for students to seek repetitive certifications to prove eligibility for accommodations.

The Commission understands that some educational institutions, including postsecondary institutions, require students to periodically re-certify their eligibility for accommodations under the ADA and the Chafee Amendment.  While the Commission recognizes that certification of eligibility is a legitimate limiting principle to statutory entitlements, the Commission believes that requiring students with long-term disabilities and no near-term prospect of improvement to re-certify on a regular basis poses an undue burden on the student.  The cost of certification can be significant and requiring students to incur such expenses on a regular basis, absent any legitimate believe that the outcome will have changed since the last certification, creates an unnecessary barrier to accommodation.

Thus, the Commission recommends that the Department of Education and the Department of Justice consider regulatory schemes that may alleviate some of the burden by setting forth standards or requirements that will give postsecondary institutions clarity in their certification obligations.
LEGISLATIVE RECOMMENDATIONS

RECOMMENDATION 7:  With respect to digital materials, Congress should ensure facilitate the creation and/or adoption of specific, voluntary performance criteria and technical standards, possibly developed by or a standards board (comprised of key members of the ecosystem, with substantial publisher participation) and provide a target date by which to revisit the state of the postsecondary landscape. 
In order to ensure that the transition to widespread digital distribution continues to develop in a way that fosters accessibility objectives, many Commission members believe that a standards board or standards-setting organization may be necessary to ensure that content suppliers and device manufacturers have clear guidance of accessibility requirements and market expectations.  Many Commission members agreed that the United States Access Board would be well suited to take on such a role; the Access Board currently promulgates accessibility standards applied by a variety of federal statues and regulations, and is well versed in the fact-finding and monitoring activities required of such a standards-setting organization.

Congress should establish the ability for publishers to work with the Access Board to include standards that are needed to address content types that are specific to education, for example the inclusion of page numbers and structure information in eBooks.  Publishers should prepare detailed Voluntary Product Accessibility Templates® (VPATs®), in plain language, in instances where an institution requests confirmation from the publisher that a product the publisher is offering is conforms to various legal obligations (e.g., Section 508). VPAT exemplars and documentation should be made publicly available on the Internet to support both the creation and interpretation of VPATs.

RECOMMENDATION 8:  Congress should consider the merits of enacting a new statute requiring publishers to meet certain conditions when publishing works in digital format in the marketplace and ensuring a private right of action by students against publishers for noncompliance.

There is strong disagreement among Commission members on this recommendation.  Some Commission members believe that a market approach to accessibility will only be successful if coupled with a private right of action against publishers who fail to comply with designated standards.  Specifically, some members encourage Congress to establish that, after a date certain, publishers and distributors who offer content in a digital format must offer those materials in a fully accessible format.  Individuals and institutions that are affected by this law would have a private right of action against publishers and distributors.

Other Commission members – namely those representing the publishing community – have argued that such a recommendation is unnecessary and that market forces are sufficient to achieve the desired results, including specifically the type of incentives specified in Recommendation 11 below.  Moreover, publishers have strongly warned that such legislative action would raise serious First Amendment issues of freedom of speech and of the press; impose market entry barriers for small and nonprofit publishers; increase market concentration among large commercial publishers; generate expensive and burdensome litigation in the federal courts; and likely raise the costs for publisher production and student acquisition of mainstream and accessible versions of instructional materials. 

RECOMMENDATION 9:  While the pedagogical quality of instructional materials should remain the primary basis for content assignments by faculty, postsecondary institutions should aggressively educate faculty and other stakeholders about the “significant guidance documents” issued by the Department of Justice and the Department of Education regarding the accessibility of instructional materials.  Colleges must provide instructional technology that is fully accessible or provide accommodations or modifications to ensure that the benefits and opportunities afforded by the technology are provided in an equally effective and equally integrated manner.  Faculty and other decision-makers must consider equal access for students with disabilities when choosing products to adopt.

Some Commission members, particularly those who represent postsecondary institutions, caution against creating a regime that requires instructors to select certain materials over others, citing concerns over academic freedom.  But the Commission’s research revealed that in many instances, postsecondary instructors are simply unaware of the issues surrounding accessibility.  The Commission believes that postsecondary institutions should educate their faculties and attempt to facilitate the adoption of accessible materials while remaining mindful of instructors’ academic freedom.
RECOMMENDATION 10:  With reference to federal laws requiring colleges to provide reasonable accommodations to avoid discrimination against students with disabilities, Congress may want to examine the current state of technology in the digital publishing marketplace as related to the scanning services of the typical DSS office or school library, namely 1) whether the efforts of the DSS Office are sufficient for purposes of meeting the ADA; and 2) whether the Chafee Amendment should be clarified to allow DSS Offices to operate as “authorized entities” under the law. 
The technology that underlies digital content distribution has made great strides in the past several years and continues to develop rapidly. Postsecondary institutions have traditionally relied upon their own disability support services (DSS) offices to identify and, in some cases, create accessible content for their students, operating under the fair use copyright exception to fill the void between what students require and what is available from authorized entities operating under the Chafee Amendment.

Some Commission members believe that as technology continues to advance, and instructional materials become more complex, and the marketplace begins to supply more accessible content, DSS offices will serve less of a role in creating and providing accessible materials.  Other Commission members disagree, and seek to ensure that the Chafee Amendment is construed in such a way that it includes DSS offices.   Fair use, which may apply to the scanning of a book or partial book in any one instance for a blind student, for example, is not a doctrine that allows for systematic copying or the making of derivative products, over time.   

Against this evolving backdrop, Congress should also consider what the concept of accessibility means in practical terms for small and non-profit publishers and other content producers whose products are used in whole or in part in the mainstream, post-secondary, educational market.  Because this market will increasingly be demanding accessible educational products, many larger publishers are migrating to born-digital multimedia educational products and will be building accessibility directly into products to serve marketplace demands.   All of these factors need to be weighed as Congress considers the future application and interpretation of statutory exceptions to copyright law such as the Chafee Amendment.
RECOMMENDATION 11:  Congress should create incentives for publishers and other content providers by offering market supply incentives, such as tax incentives, or safe harbors or presumptions for post-secondary institutions under ADA law when with respect to the sale and purchase of instructional materials that meet agreed accessibility standards are met.  
Some Commission members believe that both publishers and postsecondary institutions could benefit from a scheme focused on market rewards and reduced liability.   For example, if universities (and their faculty) limited instructional materials to those that are certified as compliant (per a standard-setting organization) then it should be presumed to be operating in compliance with requirements set forth by the ADA or- if at very least- receive the benefit of a presumption under the law.   A system like this would, in turn, drive the market, because publishers and other content providers would seek to include the necessary product features without fear of competition from less conscientious competitors.  Content certified as accessible would flourish and competition among works will lead to increased innovation and downward price pressure.

While recognizing the value in creating market incentives for publishers to create accessible content, a few members of the Commission expressed concern that establishing a presumption of compliance with the ADA for universities would make requests for accommodation and challenges to an institution’s suggested accommodation more difficult, arguably affecting a student’s civil rights.  Specifically, the development of such a presumption effectively creates an additional hurdle that students must overcome in order to enforce their rights to reasonable accommodation.

Publishers note, however, that more complex products which have been proven to provide outstanding results but fall short of being 100% accessible, such as for a limited number of components or features of the product, should not be viewed with skepticism in the marketplace.  As recent guidance from the Department of Education emphasizes, alternatively formatted versions, including of components of materials, can be provided by the instructor or the DSS office to provide students with disabilities with the same opportunities and benefits in an equally effective and equally integrated manner.  Moreover, the publishers note that publishers are quite willing, and uniquely situated, to serve as a vital resource for colleges in terms of identifying and developing these accommodations, because having developed the product the publishers understand the tools contained in them and what the product was designed to do.

RECOMMENDATION 12:  In the event that the market (including collective licensing partnerships) does not  make such materials available over time, Congress should review all of the relevant and applicable laws to ensure that they provide the incentives, means and appropriate mandates for accessible instructional materials to be adequately available for postsecondary students with print disabilities, including through mandatory or opt-out licensing models. 
Many collective licensing models, as described above, operate on an opt-in basis (e.g., ASCAP, BMI, CCC).  That is, rights holders must agree to participate by allowing the collective organization to grant licenses to its work as part of its collective offerings.  Some Commission members expressed skepticism that a sufficient number of rights holders would participate voluntarily, and thus favor a statutory or compulsory licensing regime; other Commission members, particularly those representing rights holders, disagree that a compulsory regime is required. 

The Commission is aware that compulsory or statutory regimes are typically appropriate only where there is clear evidence of market failure.  The digital book market is in its infancy and is undergoing rapid and widespread change.  Some Commission members thus believe that the most appropriate course at this stage is to allow the market to develop naturally; if such development does not lead to the development of a robust market for accessible content, then Congress may want to consider a compulsory licensing regime.  Other Commission members believe that the market has had sufficient time to develop, while still others believe that, even if a market for accessible content were to flourish, certain materials that are characterized by low demand but high production costs (so-called “low incidence, high-cost” materials) will never be available on the market because the economics of offering such materials would be unattractive to commercial suppliers.  These members thus believe that the need for a compulsory solution is extant.

One alternative to a traditional compulsory licensing model that Congress may want to consider for accessibility is extended collective licensing (ECL).  ECL is a copyright management scheme in which an organization represents owners of particular types of works (e.g., literary or musical works) and enters into license agreements with third parties for the use of the owners’ protected works.  This is a mandatory form of licensing, once legislated, but gives copyright owners the ability to opt out.  By operation of law, these agreements extend to all copyright owners of specified types of works, even those owners who are not members of the organization.  Non-members, however, usually have the right to opt out of the licensing scheme and receive individual remuneration.  Interest in ECL spans across a wide array of copyright stakeholders and extends well beyond accessibility purposes; for example, ECL has been suggested as a possible mechanism by which to enable mass digitization efforts by libraries and archives.
 

RECOMMENDATION 13:  Congress should review the scope, effectiveness, and current function of the Chafee Amendment to determine whether each of its key component elements, as well as the statute taken as a whole in its regulatory approach, serves as a necessary and appropriate means for addressing the needs of postsecondary students with print disabilities, or (as publishers have argued) serves as a disincentive for serious investments in marketplace solutions by publishers and others.
The Chafee Amendment functions as a “safety net” in those circumstances where the market model fails to achieve the desired results.  That is, in those cases where content owners are not supplying materials in accessible formats on the open market, the copyright exception in Chafee provides a mechanism by which third parties (defined by statute) may create accessible versions subject to certain provisions discussed elsewhere in this report.  The Chafee Amendment was passed in 1996 after substantial negotiation and discussion with relevant stakeholders; it was deliberately drafted to be narrow, ensuring that it would benefit the population that Congress intended to reach without affecting the publishers’ commercial markets.  This approach was consistent with the general blueprint for adopting exceptions to the exclusive rights or copyright owners and with the international copyright treaties to which the United States is a party.

Much has changed since 1996.  The market for electronic books and other instructional materials and the use of the Internet as a distribution mechanism has grown dramatically, and it continues to develop at a rapid pace.  Moreover, significant research on the nature and origins of various print disabilities has expanded our understanding of how such conditions manifest themselves leading to new perspectives on who may require accommodation and who is qualified to make such assessments.

Among the specific issues Congress could consider are the circumstances in which it is most needed and justified; for which materials and for what populations to which it should be applicable; the current scientific understanding of print disabilities; the current criteria and roles for “authorized entities,” the nature of “specialized formats,” both when the statutory definition was enacted and in today’s market; and the current role and qualifications for competent authorities to certify an individual’s eligibility to be a beneficiary user under the statutory terms of the Chafee Amendment.
� For example, a project might harness several major publishers to achieve a “critical mass” of licensable content; use an existing collective licensing agent such as CCC to allow the project to leverage existing structure, technology, and content licensing relationships; and engage an existing authorized entity to catalog, if not convert and deliver, the electronic files.  Ideally, the pilot would last for at least 18 months, once established, and participation would be on an application basis, with a well-represented cross section of institutions (e.g., two- and four-year schools; various sizes).  If successful, the pilot would prove the viability of the collective licensing concept in the accessibility arena, perhaps encouraging new players to enter the space, leading to increased innovation and reduced prices as a result of competition.





� The scope of authority under which DSS offices operate has been a matter of debate among some Commission members.   Some believe that DSS offices qualify as “authorized entities” under the Chafee Amendment whereas others believe that a typical DSS office falls outside the scope of Chafee and must operate within the limited and uncertain confines of the fair use provision of the Copyright Act.  See 17 U.S.C. § 107 (providing that “[i]n determining whether the use made of a work in a particular case is a fair use the factors to be considered shall include – (1) the purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes; (2) the nature of the copyrighted work; (3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and (4) the effect of the use upon the potential market for or value of the copyrighted work.”).


� The Google Book Search settlement, as rejected by the U.S. District Court for the Southern District of New York, proposed a limited ECL-style approach, but it would have done so only for one user (Google) and without the benefit of Congressional oversight as to goals, terms, and conditions.  Accordingly, the U.S. Copyright Office and the U.S. Department of Justice opposed the proposed settlement. 





