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Executive Summary

The accessible instructional materials (AIM) initiative involves many different forces that are all currently in motion. It can be seen as an intersection of converging agendas and practices that are so innovative that they could incite a meaningful paradigm shift regarding the way accessibility in the postsecondary environment is viewed and implemented. The impact of this kind of change will be most profound over the next few years as the print-oriented world with its long-standing practices, policies, and market dynamics will be increasingly influenced by a world that is progressively becoming more digital. The Commission believes that while these activities and innovations surrounding AIM must be planned for, the impact of these innovations on particular institutions and practices might not be immediate since individual mindsets and organizational practices take time to adapt, even to positive change.
The complex infrastructure of creating, locating, and acquiring AIM has changed from how it was functioning when the Higher Education Opportunity Act (HEOA) legislation was written and enacted in 2008 to where it is today.  When the HEOA was written and enacted, the focus was almost entirely on creating alternate formats, as opposed to today’s shift towards a more market-based, digital response that in some cases, obviates the need for alternate formats.  Currently, market-based and licensed alternate format distribution models exist that were only envisioned when the HEOA was drafted. For the most commonly used postsecondary textbooks, DR/S offices can now rapidly acquire publisher files or permission to scan books, and can determine whether another school has already created an alternate format that is available for licensing, or whether they or the students can acquire digital versions from digital retailers. Throughout its study, the Commission viewed media-rich products from a number of digital material and software vendors that evidenced a strong commitment to accessibility. The Commission’s challenge was to describe how leveraging these new possibilities can dramatically improve the delivery of AIM, immediately and over time. 

In addition to the potentially rich migration and evolution of instructional materials from print to digital formats, the persisting needs of individuals with disabilities, both students and faculty,  and the individuals who provide support to these individuals at the postsecondary level, have been documented through  testimony from more than fifty witnesses. The Commission heard testimony from textbook publishers, software developers, faculty, disability resources and services (DR/S) professionals, advocacy groups, technology experts, government agencies and others. Most of these groups are working to develop more effective, balanced solutions to address the intricate challenge of ensuring that students with disabilities receive accessible instructional materials in a timely, cost effective manner. However, the Commission heard testimony from stakeholders, including students with disabilities, Disability Resources and Services (D/RS) providers, and faculty that a variety of concerns pertaining to AIM in the postsecondary environment still exist.  This testimony revealed that students with disabilities often experience a variety of challenges, including blocked access to educational opportunities and matriculation failure that resulted from inaccessible learning materials and/or their delivery systems.  The testimony also indicates that DR/S and other university personnel often have to engage in labor-intensive practices to provide students with disabilities AIM that meets their needs.  Each of the Commission’s five in-person meetings thus reflected that while there are a variety of emerging practices in the area of AIM, there is still persistent unmet need.

Despite profound differences in opinion on how change should occur, Commission members have achieved a degree of consensus on a number of fundamental issues. While all Commission members agree that a potentially viable accessible digital marketplace is emerging in some areas, there is not agreement that this progress is occurring within all components of the instructional materials enterprise. To facilitate the incorporation of accessibility features in all technologies, the Commission’s recommendations urge Congress to take action on a number of key issues.  Such issues include, but are not limited to: a) establishing a process for creating uniform accessibility guidelines for industry and consumers alike, b) revisiting the components of an existing copyright exemption, c) assessing AIM’s relationship to current research and instructional materials access taking into account the rights of content owners, and  d) re-emphasizing the importance of compliance with civil rights law for institutions of higher education so that the needs of students with disabilities are more adequately addressed by postsecondary educational institutions. 

Further, the Commission urges Congress to establish mechanisms for assessing the market progress that all Commission members hope will occur, to support additional means of incentivizing content developers to incorporate accessibility during the product design phase, and to reinforce the necessity for open-source instructional materials to be held to the same standards for access as other materials. The Commission has provided a series of specific recommendations that are economically feasible for promoting these outcomes.

The Commission believes that the identification, acquisition and use of accessible instructional materials are the administrative responsibility of every higher education institution, not simply the task of the DR/S offices. To expand this understanding and facilitate procurement processes and personnel that are far more sensitive to and knowledgeable about accessible instructional materials, the Commission has crafted a set of capacity-building recommendations for postsecondary personnel and students.

Finally, the Commission believes strongly in the capabilities of well-designed and innovative models as a mechanism for promoting effective change.  Therefore it has developed recommendations for model demonstration projects that promote the effective use of AIM in the postsecondary environment through training and innovation. The Commission posits that solutions developed for students with disabilities have the potential to incite innovative practices that will improve postsecondary education for all postsecondary students.
 Introduction
The provision of Accessible Instructional Materials (AIM) to students with disabilities at the postsecondary level has been impacted by issues associated with the complex interactions between civil rights and copyright law, as well as an evolving market and rapidly emerging technology. To address the multifaceted challenges associated with these issues, the Advisory Commission on Accessible Instructional Materials in Postsecondary Education for Students with Disabilities (the Commission) was established under the Higher Education Opportunity Act of 2008 (HEOA).
 The HEOA directed  the Commission  to: 

conduct a comprehensive study, to—(i) assess the barriers and systemic issues that may affect, and technical solutions available that may improve, the timely delivery and quality of accessible instructional materials for postsecondary students with print disabilities, as well as the effective use of such materials by faculty and staff; and (ii) make recommendations related to the development of a comprehensive approach to improve the opportunities for postsecondary students with print disabilities to access instructional materials in specialized formats in a timeframe comparable to the availability of instructional materials for postsecondary nondisabled students.
 

The Commission has examined these issues and presents its findings and recommendations in the following report.

Postsecondary Student Population
As of 2006, there were 6,536 postsecondary institutions receiving Title IV (student financial assistance) funds, with 21 million students enrolled.
 Of these institutions, 2,707 were 4-year; 2,226 were 2-year; and 1,767 were less than 2-year.
 The number of students  includes both full-time and part-time students in undergraduate, graduate, and technical-degree programs, and is  projected to increase steadily in the coming years. Postsecondary enrollment has increased approximately 34% since 1995, and is expected to increase another 17% by 2019.

According to a 2009 United States Government Accountability Office (GAO) report, there were approximately 19.2 million students enrolled in two-and four-year postsecondary institutions in 2008 and 2.1 million (10.8%) of these students have some disability
.  Some researchers believe, numerous data sources indicate that this number may be low due to the trend of students with non-apparent disabilities—learning, attention-deficit, mental health, and other conditions—choosing to not disclose their disabilities to their respective institutions.
 Some professionals familiar with the issue believe that some students may avoid disclosure due to the perceived stigma,  the adoption of successful learning strategies, the  unfamiliarity with available supports and services, or for numerous other reasons, according to the Association of Higher Education and Disability (AHEAD) Journal of Postsecondary Education and Disability.
 Further research has indicated that negative attitudes on the part of other members of the campus community can make some students with disabilities feel left out and lacking social supports,
 especially in the first year, when the provision of auxiliary aids and services can be most important to students’ success.

Students with a range of disabilities enroll in postsecondary institutions. The 2011 National Center for Education Statistics (NCES) survey data and the 2011 AHEAD survey data report similar distributions of disability types represented by students enrolled in postsecondary institutions
:

	Disability Type
	AHEAD %
	NCES %

	Learning Disabilities
	28.16%
	31%

	ADD or ADHD
	20.21%
	18%

	Psychological condition
	15.59%
	15%

	Health impairment 
	9.25%
	11%

	Mobility impairment
	6.20%
	7%

	Hard of hearing or deaf
	3.25%
	4%

	Traumatic Brain Injury 
	2.79%
	2%

	Vision
	2.61%
	3%

	Intellectual disabilities 
	2.40%
	3%

	Temporary impairment
	2.01%
	N/A

	Autism 
	1.94%
	2%

	Speech language 
	0.72%
	1%

	Deaf-blind
	0.09%
	N/A

	Other
	4.79%
	3%


The retention and graduation rates for students with disabilities are disheartening. The 34.8% graduation rate for students with disabilities at four-year institutions is well below the 51.2 % rate for the general population.
 Similarly, the graduation rate of 29.4% for students with disabilities in two-year programs is equally as low. Only those students enrolled in vocational or technical programs fare better, with 54.6% completing their courses of study or certifications. With sufficient supports and accommodations, however, students with disabilities have the opportunity  to flourish and perform as well as their non-disabled peers.
,

To ensure that qualified students with disabilities are not denied the benefits of the postsecondary educational program, institutions of higher education (IHEs) are required under Section 504 of the Rehabilitation Act of 1973 (Section 504) and the Americans with Disabilities Act (ADA) to provide academic adjustments, including auxiliary aids and services when necessary to prevent discrimination. Such aids and services may include taped texts, audio recordings, brailled materials and displays, screen reader software, magnification software, large print materials, and [Issue – should we change to access to  electronic and information technology.]
 One common auxiliary aid in higher education settings is print instructional materials in alternative formats, or Accessible Instructional Materials (AIM).  

Legal Parameters

The provision of AIM to students with disabilities at the postsecondary level is also governed by the legal parameters of copyright law. Copyright serves as “an engine of free expression”
 and establishes the economic incentive to create and disseminate ideas by creating a marketable right to the use of one’s own expression.
 A fundamental aspect of the U.S. copyright system is ensuring that authors and publishers can profit from their creative efforts.
 The U.S. copyright system has numerous economic advantages, in particular with respect to U.S. trade. The protections provided by copyright law support the creative industries, including the millions of people engaged in the production, marketing, and distribution of creative works,
 and at the same time expand the knowledge base.

The Chafee Amendment, a 1996 amendment to the U.S. Copyright Law, allows for the conversion of nondramatic literary works into specialized formats—braille, audio, digital text, and, as added in 2004, large print—for exclusive use by blind and other persons with disabilities. These conversions can be made by only authorized entities, as defined in the amendment, and distributed to individuals with qualifying disabilities. The beneficiary population of this amendment is narrower than the population of students who may be determined to require alternative formats to print under civil rights statutes. In the HEOA, however, Congress defined the term “student with a print disability” as including (but not limited to) those individuals who would be found eligible under this copyright amendment:

SEC. 771. DEFINITION OF STUDENT WITH A PRINT DISABILITY.

In this subpart, the term ‘student with a print disability’ means a student with a disability who experiences barriers to accessing instructional material in nonspecialized formats, including an individual described in section 121(d)(2) of title 17, United States Code [i.e., the Chafee Amendment].

An additional copyright exception relevant to the AIM discussion is Section 107 ("Fair Use") and the provisions of section 1201 of copyright law (Digital Millennium Copyright Act) which prohibit the circumvention of access controls associated with digital works (like books in Ebook form) are also relevant to this discussion.   These are  summarized in Chapter 1 of this report and in more detail in Appendix 3.

The Benefits and Challenges of Technology

The provision of AIM—most commonly in the form of digital text, refreshable braille generated from a digital braille file, embossed (paper) braille, tactile graphics, audio, or large print—and of access to content in general, is also significantly challenged by the emerging importance of digital technologies.  Online course registration, delivery, and assessment; online databases, course chat rooms and message systems; open educational resources and web pages created by faculty; media-rich “textbooks” embedded in popular course management systems; computer-based exams to enter or complete a course, a major, or a certificate program all involve digital technologies. This complex, evolving, and promise-filled landscape presents an opportunity for postsecondary institutions to implement educational practices that meet the needs of  students who aspire to higher learning, and  improve access for students with disabilities. However, the presence of inaccessible technological products and services within the postsecondary environment can create unintended and nearly impenetrable barriers, while the availability of products and services that can be accessed by all students, including those with disabilities, can open new doors.
As technology continues to change the instructional materials landscape and increase the variety of available course materials, digital media has become more commonplace. The pre-eminence of print remains, but it is likely to diminish as the use of rich media increases. A medium that provides access for one student may be a barrier to another. For example, a student who is blind might prefer to receive course content in an digital text format that could be subsequently rendered in refreshable or embossed braille, audio or as enlarged text, but a student who is deaf would likely prefer a visual format. In short, there is no one media type that meets the needs of all students.

The Commission unanimously agrees that postsecondary students with print disabilities should be able to obtain accessible instructional materials on the open market at the same time and at the same cost as mainstream materials, subject to certain reasonable adjustments or exceptions for high cost and/or low incidence circumstances.
The Potential of Universal Design
The Commission starts from the premise that individuals with print disabilities must have equal opportunity and discrimination-free access to full participation and success in postsecondary education. Unfortunately, for many years, the specialized formats needed by such individuals were expensive and labor-intensive to produce (e.g., embossed braille versions, recorded books).  As such,  they were distinct from materials sold in mainstream markets.  Put simply, accessible versions of textbooks were available only from specialized sources. Today, as the focus of instructional materials shifts from hardcopy textbooks to digital books, learning software, computer presentations created by instructors, and other digital formats, it becomes theoretically possible that, in some instances, the format required for accessibility purposes might be the same as, or substantially similar to, the format distributed to mainstream markets. At the present time, however, those digital materials that hold the most promise for equal access are often partially or completely inaccessible to students with disabilities.

The mainstream and specialized markets, thus, have the potential of converging. Commission members agree that convergence, in which accessibility is considered from the design phase of digital materials right through to the final product, would be a positive development that should be encouraged in every possible way, including through funding, investments in technology and technical standards, and the development of best practices  As a general rule, the Commission notes that achieving accessibility in the marketplace is the best way to ensure that the greatest diversity of content reaches the greatest number of individuals with disabilities in postsecondary settings.
However, the Commission also recognizes that fully accessible instructional materials cannot always be produced through regular publishing/development processes.  Some  works, such as embossed braille or tactile graphics,  require significant added production costs to achieve accessibility.  Further, these works  may only serve limited markets of users -- for example, certain publications that serve braille or tactile graphics users.  In the case of these high cost and/or low incidence works, the Commission thinks it is unlikely that the open market will provide a meaningful solution, even over time. The Commission  expects that these works will continue to require the support of the Federal government as well as  the services of specialized organizations and authorized entities, such as those that currently operate on a not-for-profit basis under the Section 121 copyright exception.
 In addition to out-of-print works and works from very narrow niche markets, small publishers face  significant challenges in resources and expertise when contemplating the production of  high quality accessible formats, and therefore the role of small or specialized publishers with respect to postsecondary digital markets is less clear. It is possible that reconciling digital rights management strategies and accessibility requirements will prove challenging, but it is also possible that working within accessibility standards may realize cost savings. Moreover, small publishers and university presses may benefit from creative licenses with specialized format producers, colleges and universities, for the creation of enhanced accessible content that can be sold under license or returned to the original publisher for sale to new customers.
Against this evolving backdrop, the marketplace is expanding and many larger publishers are migrating to “born-digital” multimedia educational products (products produced specifically for use in a digital-only format) and have demonstrated a growing  commitment to building accessibility directly into products to serve marketplace demands. 

The Commission, in the majority of instances, was able to reach consensus in defining the challenges that needed to be addressed. These include:

Operational Challenges

· Improving and assuring timeliness for the effective delivery of AIM;

· Eliminating redundancy in production of AIM;

· Assuring that students receive high  quality  AIM;

· Effectively and timely meeting the AIM requirements for low incidence formats, e.g., braille and tactile graphics, and
· Meeting  the AIM requirements for challenging types of content, e.g., STEM, foreign languages and music;

Institutional Challenges

· Addressing the significant lack of hard, quantitative data about the many aspects of the AIM challenge: Inadequate data about (a) students’ needs, (b) available AIM, (c) usage of AIM.;

· Engaging  all levels of  postsecondary institutions  in AIM delivery and overall accessibility issues;

· Assuring the postsecondary disability staff are sufficiently trained in the relevant technologies to (a) support the AIM needs of students with disabilities and (b) to interact effectively with sources of AIM;

· Assuring that instructional materials produced by faculty and other non-market content area professionals incorporate the same required accessibility features as commercial products, and
· Providing AIM to students who need materials but do not request them;

Production Challenges

· Engaging  small publishers and other content owners  in AIM delivery;

· Improving the timeliness, quality and consistency of content production without driving up cost;

· Establishing and implementing functional accessibility standards for new digital-only instructional materials and for digital versions of print materials;

· Establishing and implementing functional accessibility standards for software applications to ensure that software is accessible in the digital-delivery environment;

· Assuring that producers/providers of non-textbook content used by students with print disabilities meet the same AIM requirements for accessibility and timeliness as textbook content, and
· Assuring that AIM principles will be embedded in the design and implementation of new forms of educational software? [experiences] being developed;

· Encouraging the manufacturers of authoring software and other suppliers to make helpful modifications regarding accessibility;

Policy and Legal Challenges

· Determining the effects of the Chafee  Amendment, its relevancy in postsecondary settings, and whether it reflects the changes of the last fifteen years;

· Stimulating market demand for AIM with concomitant increase in supply, and 

· Effectively Measuring progress and  responding with modified strategies if progress is deemed inadequate.

The following sections provide definitions for commonly used terms and abbreviations: a list of the Commission’s recommendations,  an overview of existing higher education environments and the instructional materials required by students with disabilities, the systems for purchasing, creating or otherwise acquiring these materials, and the challenges faced by students, postsecondary education personnel and curriculum publishers. 

Terms and Abbreviations

The worlds of postsecondary education, publishing and product development, disability and technology are each rife with abbreviations; together they create a confusing lexicon. Abbreviations familiar to one segment of stakeholders are often unknown to the others. Abbreviations are used throughout this report. In all circumstances, when commonly abbreviated terms or references are employed, they are paired with the full text they represent in their initial appearance in the text. In addition, an abbreviation glossary is included in the appendices to help with additional instances of abbreviation occurrence.

Other terms have proven to be more fundamental to understanding the scope and emphasis of both the report narrative and the Commission’s recommendations:

Instructional Materials: Instructional materials are the curricular content (books, journals, course packs, articles, music, tests, videos, instructor-created PDFs and PowerPoint documents, Web pages, etc.), as well as the technologies required (hardware, software and applications) for the manipulation, annotation and dissemination of content. This definition also includes any other required instructional software and applications used to facilitate the teaching and learning process, including learning software, courseware/learning management systems, digital “learning objects,” (cite rationale) library databases, etc.
Low Incidence/High Cost: Disabilities such as visual impairments, deaf-blindness, significant physical disabilities, deafness/hard of hearing, and traumatic brain injury are examples of “low incidence” disabilities. Cost factors associated with the provision of academic-related services and materials to students with low incidence disabilities (extrapolated from K–12 special education data sources) indicate costs ranging from four times to one hundred times the costs associated with the provision of similar academic services to non-disabled students.

Rich Media: This term is often used to describe media (text, audio, video, animation, etc.) that also includes interactivity, including dynamic prompt and response components that may be embedded in any of the listed media types.
Timely Delivery: In general, “timely delivery” means students with print disabilities receive instructional materials in specialized or accessible formats at the same time as non-disabled peers receive their instructional materials.

Universal Design: A concept or philosophy for designing and delivering products and services that are usable by people with the widest possible range of functional capabilities, which include products and services that are directly accessible (without requiring assistive technologies) and products and services that are interoperable with assistive technologies.

Recommendations

Listed below are the Commission’s recommendations numbered as they appear in subsequent chapters in the report.

	Chapter 1—Legal and Policy


	The Access Board
	1. Congress should authorize the United States Access Board to establish guidelines for accessible instructional materials that will be used by government, in the private sector, and in postsecondary academic settings.


	Section 121 of the Copyright Act (Chafee Amendment)
	2. Congress should review the scope, effectiveness, and function of Section 121 of the Copyright Act as amended (the Chafee Amendment) to determine whether any of its key component elements, as well as Section 121 taken as a whole in its regulatory approach, needs to be updated to adequately address the needs of individuals with print disabilities, including those enrolled in postsecondary education.


	Disability Documentation
	3. The Commission recommends that the Department of Education and the Department of Justice consider whether to provide additional guidance on legal requirements concerning postsecondary institutions’ policies and procedures on documentation of disability under Titles II and III of the ADA and Section 504, to reduce the barriers currently presented by some institutions’ requirements for documentation of disability.


	Chapter 2—Market Solutions



	Market Capacity
	4. If the postsecondary marketplace-producers of instructional materials & delivery systems and institutions of higher education-does not adequately provide Accessible Instructional Materials for students with print disabilities, Congress should consider appropriate legislation to better address these shortcomings.


	Market Incentives
	5. Congress should consider incentives to accelerate innovation of accessibility by publishers and producers of course materials, hardware and software by offering support and incentives for the production, sale and consumption of accessible instructional materials and delivery systems.


	Licensing
	6. Congress should consider means to encourage authors, publishers, producers and other content providers to collaborate with a range of organizations, including postsecondary institutions and alternate media producers, in developing cost-effective licensing models for the creation and delivery of Accessible Instructional Materials.


	Chapter 3—Technology



	No National Format or Centralized Repository
	7. The Commission does not recommend a single national file format solution like the K–12 National Instructional Materials Accessibility Standard (NIMAS) or a single centralized clearinghouse, file sharing network or national repository (NIMAC). The Commission recommends that postsecondary students with print disabilities would be best served by explicit support for a wide network of different options and suppliers.


	Metadata
	8. The Commission recommends that publishers, distributors, content producers & accessible media producers (AMPs) facilitate the distribution of new AIM products by including accessibility metadata used for marketing and discovery. Also, standards organizations are encouraged to incorporate and further develop accessibility specifications in their domains based on a common list of accessibility metadata.


	Federated Search
	9. The Commission supports the development of federated search capabilities that enable individual students and DR/S Offices to make a single search online to locate preexisting accessible resources.


	Accessibility Support in Authoring Tools
	10. The Commission recommends that producers of courseware management systems, Web development software, word processors, and layout programs, among others, be encouraged to create accessibility wizards and prompts that inspect materials for accessibility as they are created and before they are distributed to students.


	Digital Rights Management
	11. Content producers, producers of software applications, supporting device manufacturers, producers of digital content providers and producers of software applications and their Digital Rights Management (DRM) suppliers should ensure that accessible versions of both materials and delivery systems are made available without harming publishers’ established and emerging distribution channels.


	Chapter 4—Capacity Building



	Faculty/Staff Awareness and Capacity-Building
	12. The Commission recommends that Federally sponsored projects and programs encourage and support faculty and staff development on the selection, production and delivery of high quality Accessible Instructional Materials to meet the needs of diverse learners in postsecondary settings.


	Cross-Agency Collaboration
	13. The Commission recommends that the Department of Education consider additional collaborative and cross-agency measures to educate postsecondary institutions-faculty, staff, students and university leadership-about accessible instructional materials.


	Braille and Tactile Graphics
	14. The Commission recommends that the Federal government establish ongoing support for the creation of braille and tactile graphics materials in postsecondary settings.


	Captioning
	15. Producers of instructional materials for the postsecondary education market (including the postsecondary institutions themselves) that incorporate synchronized audio and visual formats (VHS tapes, DVDs/CDs, video, Web video, etc.) should provide closed captions or subtitles for the deaf/hard of hearing (SDH). 


	Chapter 5—Demonstration Projects



	Campus-wide Exemplar Project
	16. The Commission recommends that the Department of Education prioritize and fund a demonstration project to one or more postsecondary institutions engaged in validating an effective campus-wide approach to all aspects of the provision of accessible instructional materials and their systems of delivery.


	Science, Technology, Engineering, Mathematics (STEM)
	17. The Commission recommends that Congress appropriate funds for the Department of Education to support a faculty development demonstration project to develop and validate effective practices in the creation and provision of universally designed instructional materials in science, technology, engineering & mathematics (STEM) courses and laboratory classes.


	Access to Accessible Instructional Materials
	18. The Commission recommends that the Department of Education prioritize and fund demonstration projects to improve the quality, efficiency and timeliness of the acquisition and provision of AIM and reduce duplication of effort. 


Chapter 1—Legal and Policy
Summary

The following pages are meant to provide an overview of the relevant statutes affecting the provision, availability and distribution of accessible instructional materials. For a full discussion of relevant statutes please view Appendix 3.

Federal Civil Rights Laws and AIM in Postsecondary Settings The U.S. Department of Education, Office for Civil Rights (OCR) enforces Section 504 of the Rehabilitation Act of 1973 with respect to entities that receive Federal financial assistance from the Department of Education, including Pell Grants and Federal Work Study Grants.
 OCR and the U.S. Department of Justice (DOJ) enforce Title II of the Americans with Disabilities Act (ADA) with respect to public educational institutions.
 Section 504 and Title II both require that no qualified individual with a disability shall, on the basis of disability, be excluded from participation in or otherwise be denied the benefits of a service, program, or activity, or be subjected to discrimination on the basis of disability.
  Generally, postsecondary institutions fall under the purview of at least one of these laws.  In addition, Title III of the ADA  prohibits discrimination on the basis of disability by places of public accommodations, including private postsecondary institutions.
 Title III is enforced by DOJ.    This document will use “ADA” to refer to both Title II and Title III, unless otherwise noted.
These laws define disability, with respect to an individual, as “a physical or mental impairment that substantially limits one or more of the major life activities of such individual; a record of such an impairment; or being regarded as having such an impairment.”
  In the postsecondary context, a qualified person with a disability is “an individual with a disability who, with or without reasonable modifications to rules, policies, or practices, the removal of architectural, communication, or transportation barriers, or the provision of auxiliary aids and services, meets the essential eligibility requirements for the receipt of services or the participation in programs or activities” provided by the applicable educational institution.
  

The general prohibitions against discrimination under Section 504 and Title II prohibit different or separate services or benefits for persons with disabilities unless necessary to provide a qualified person with a disability services or benefits that are as effective as those provided to others.
 Academic adjustments, including auxiliary aids and services, must be provided when they are necessary for a qualified student with a disability to have an equal opportunity to participate in and enjoy the benefits of an educational program or activity.
 Academic adjustments are modifications to the academic requirements necessary to ensure that such requirements do not discriminate or have the effect of discriminating, on the basis of disability against a qualified applicant or student with a disability. 
 Academic adjustments may include but are not limited to a reduced course load, extended time on tests, and the provision of auxiliary aids and services.
  One frequently required auxiliary aid in postsecondary settings is accessible instructional materials.  This often takes the form of alternate versions of print materials such as textbooks, course packs, articles, and handouts.  The implementing regulation for Title II specifies: “In determining what types of auxiliary aids and services are necessary, a public entity shall give primary consideration to the requests of individuals with disabilities.”
  In addition, the regulation states:  “In order to be effective, auxiliary aids and services must be provided in accessible formats, in a timely manner, and in such a way as to protect the privacy and independence of the individual with a disability.”

Title II further requires public entities to “take appropriate steps to ensure that communications with applicants, participants, members of the public, and companions with disabilities are as effective as communications with others.”
  
Reinforcing Access to Opportunity

On June 29, 2010, OCR and DOJ issued a joint "Dear Colleague" letter (DCL) to college and university presidents regarding the use of electronic book readers and other emerging technologies that are inaccessible to students who are blind or have low vision.
  The letter explained that requiring use of an emerging technology in a classroom environment when the technology is inaccessible to individuals with disabilities is discrimination prohibited by the ADA and Section 504 unless those individuals are provided accommodations or modifications that permit them to receive all the educational benefits provided by the technology in an equally effective and equally integrated manner.   Postsecondary presidents were asked to take steps to ensure that their institutions refrain from requiring the use of any electronic book reader, or other similar technology, in a teaching or classroom environment as long as the device remains inaccessible to individuals who are blind or have low vision. (see Appendix XXX) 

On May 26, 2011, OCR issued a Frequently Asked Questions (FAQ) document
 with accompanying Dear Colleague Letters
 that provided more detail about schools’ responsibilities when using emerging technology.  The FAQ clarified that the principles articulated in the June 2010 DCL apply to all emerging technologies, not just electronic book readers, and that the principles in the DCL apply not only to students who are blind or have low vision, but also to students with other disabilities, such as dyslexia, that affect their ability to access written materials in a traditional manner.  The nondiscrimination requirements of Section 504 and the ADA apply to all of the operations of a school, and, thus, all faculty and staff must comply with these requirements as outlined in the June 2010 DCL.  The principles underlying the June 2010 DCL apply not just to the postsecondary schools to which it was sent, but also to elementary and secondary schools.  In addition, the FAQ outlines considerations related to accessibility that educational institutions should apply when purchasing and implementing emerging technologies.
Federally assisted postsecondary institutions and public postsecondary institutions are required to provide students with disabilities grievance procedures for the resolution of complaints of disability discrimination.
 A student may file a complaint under an institution’s grievance procedure to redress rights under Section 504 or Title II.  Such a student may also file a complaint with OCR or DOJ.  In addition, a student may file a complaint in federal court alleging a violation of applicable civil rights laws.  

The Purposes of Copyright

The authority for U.S. copyright law is found in Article I, Section 8 of the U.S Constitution, which empowers Congress to enact laws “To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries.” To the framers of the Constitution, “Science” meant knowledge or learning.

Copyright is much more than a right of remuneration. As a general rule, whether and how the work is made available to the public, under what conditions, whether and how the author will be compensated, and whether and how others may reproduce, distribute, or otherwise use the work are decisions that legally belong to the author/copyright holder. By establishing a marketable right to the use of one’s own expression, copyright supplies the economic incentive to create and disseminate ideas.”
 Ensuring that authors and publishers can profit from their creative efforts is central to the U.S. system of copyright.

A key element of the U.S. copyright system is the contribution of the publishers and other rights holders to the U.S. economy and particularly to U.S. trade. Collectively, the copyright protections and exceptions support both a vital economy of trade in copyrighted goods and services, as well as a “knowledge economy” of education and expertise. These two economies are interdependent: the trade in creative content and the fertile environment for creativity and knowledge provided in part by libraries and archives work together to produce significant economic benefits for the nation as a whole. The public is served by copyright law in another way as well. The academic and research communities must be able to rely on the scholarly record and have confidence that the articles and other publications they rely on have not been altered, that citations have meaning and that research is properly attributed. Copyright also protects the integrity of academic publications.

The “exclusive right” provided to copyright owners is actually a “bundle” of rights that only the author, or those authorized by the author, may engage in during the term of copyright, subject to the applicability of fair use or another express exception or limitation in the Copyright Act.

Exclusive rights are not absolute. Copyright is limited in time and scope, is subject to a number of exceptions and limitations, and contains “built-in First Amendment accommodations.”
 Only creative expression is protectable; ideas, facts, systems, processes, and procedures are not.

Licensing

Licensing is one of the legal mechanisms by which the owner of a copyright grants permission to another party to exploit one or more of the exclusive rights described above. Licenses can take many forms and may be granted on an exclusive or nonexclusive basis. Broadly, licenses fall into three general categories: individual, collective, and statutory.
Individual Licensing

An individual license is the most straightforward example of a license arrangement, where two or more parties voluntarily negotiate an agreement for certain exploitations of the exclusive rights as to a particular copyrighted work or collection of works.
Collective Licensing

Individual licensing requires the identification and negotiation with individual copyright owners. To enhance efficiency, it is possible to license broad catalogs of works for certain limited uses. The most common examples of collective licensing are the music performance rights organizations (PROs)—ASCAP (American Society of Composers, Authors and Publishers), BMI (Broadcast Music, Inc.), and SESAC—and the Copyright Clearance Center (CCC), which licenses print materials.
Statutory Licensing

Statutory (or compulsory) licenses have been used in limited circumstances—there are only eight in existence in U.S. law 
 
in which there was a marketplace failure at the time the license was adopted. Consequently, to bring licensors and licensees together where other mechanisms cannot, statutory licenses guarantee users’ access to certain types of works, under certain circumstances, in exchange for a statutorily or administratively set fee.
Statutory licenses are structured to address a particular market failure without interfering with the rest of the marketplace. They are a limitation on copyright owners’ exclusive rights, and must comply with United States international treaty obligations; , which require that the exceptions and limitations must relate to “certain special cases,” may not “conflict with the normal exploitation of the work” and may not “unreasonably prejudice the legitimate interests of the rights holder.” [insert footnote to Berne Convention for the Protection of Literary and Artistic Works, Article 9(2)]. 

Remedies for Infringement

Remedies for civil copyright infringement can be significant and include temporary and permanent injunctions, and impoundment and destruction of infringing materials.
 The court may award fees and costs to the prevailing party in an infringement suit.
 Financial awards may be reduced for an innocent infringer, or may be remitted altogether against certain individuals, including employees or agents of nonprofit libraries, archives, or educational institutions who reproduced copyrighted materials in the scope of their employment believing it to be a fair use.
 In addition, under the Eleventh Amendment to the U.S. Constitution, the Supreme Court has held state universities and other state entities are immune from copyright damages for past infringing behavior, although not from injunctions against future infringing behavior. 

Exceptions to Copyright

The first listed and best known of the exceptions listed in the Copyright Act is fair use, which allows for the use of copyrighted expression without permission from the rights holder in certain circumstances prescribed by statute and developed by the courts. The various exceptions and limitations cover many different kinds of uses, such as exceptions for distance education,
 for libraries and archives,
 and, notably for this report, exceptions for individuals who are blind or who have another disability.
 

U.S. copyright law provides no definitive legal standard for the acceptable scope of copyright exceptions and limitations. The fair use doctrine and surrounding case law provide some guidance on how exceptions can be crafted to permit beneficial and reasonable uses without causing undue harm to rights holders.
  Typically, copyright law’s limitations and exceptions have been confined to those circumstances where there is evidence of a market failure, or where some culturally desirable purpose requires such an exception. An example of an exception in the Copyright Act that has been carefully circumscribed to avoid unreasonable harm to creators and other rights holders pertains to the privileges associated with the reproduction and distribution of copies of protected works for the visually impaired and others with disabilities in Section 121, which are available only if the copies are in specialized formats “exclusively for use by blind or other persons with disabilities.” 

The Chafee Amendment

Section 121 of the Copyright Act (the Chafee Amendment) provides that,

it is not an infringement of copyright for an authorized entity to reproduce or to distribute copies or phonorecords of a previously published, nondramatic literary work if such copies or phonorecords are reproduced or distributed in specialized formats exclusively for use by blind or other persons with disabilities.

The statute defines an “authorized entity” as a “nonprofit organization or a governmental agency that has a primary mission to provide specialized services relating to training, education, or adaptive reading or information access needs of blind or other persons with disabilities.”
 “Specialized formats,” is defined to mean “braille, audio, or digital text which is exclusively for use by blind or other persons with disabilities,”
 and, in the case of “print instructional materials, includes large print formats when such materials are distributed exclusively for use by blind or other persons with disabilities.”
 Finally, “blind or other persons with disabilities,” is defined as “individuals who are eligible or who may qualify in accordance with the Act entitled “An Act to provide books for the adult blind,” approved March 3, 1931
 to receive books and other publications produced in specialized formats.”

The eligible population specified in the current statute, which was first added in 1966, includes “blind and…other physically handicapped readers certified by competent authority as unable to read normal printed material as a result of physical limitations, under regulations prescribed by the Librarian of Congress for this service.”

The Librarian of Congress issued implementing regulations in 1974,
 which have remained essentially unchanged until the present day. The current regulations define the eligible population for the national library service as follows:

i Blind persons whose visual acuity, as determined by competent authority, is 20/200 or less in the better eye with correcting glasses, or whose wide diameter of visual field subtends an angular distance no greater than 20 degrees;
ii Persons whose visual disability, with correction and regardless of optical measurement, is certified by competent authority as preventing the reading of standard printed material;
iii Persons certified by competent authority as unable to read or unable to use standard printed material as a result of physical limitations;
iv Persons certified by competent authority as having a reading disability resulting from organic dysfunction and of sufficient severity to prevent their reading printed material in a normal manner.

With respect to blindness, visual disability, and physical limitations, “competent authority” is defined as:

doctors of medicine, doctors of osteopathy, ophthalmologists, optometrists, registered nurses, therapists, and professional staff of hospitals, institutions, and public or welfare agencies (e.g. social workers, case workers, counselors, rehabilitation teachers, and superintendents). In the absence of any of these, certification may be made by professional librarians or by any person whose competence under specific circumstances is acceptable to the Library of Congress. 

With respect to “reading disability resulting from organic dysfunction,” “competent authority” is defined as “doctors of medicine who may consult with colleagues in associated disciplines.”

The Chafee Amendment was heavily negotiated by the relevant stakeholders and is narrow on its face. In enacting Chafee in 1996, Congress stated a defined population of beneficiaries; implicated nondramatic literary works only; and addressed reproduction and distribution rights only. 
  The Chafee Amendment was further amended in 2004 in order to be aligned with the Individuals with Disabilities Education Improvement Act and to facilitate K–12 education standards. 
  

The importance of providing information access to individual with disabilities was reinforced and extended to address the emergence of digital books and their delivery systems as part of the Digital Millennium Copyright Act (DMCA), Section 1201 of Title 17. The most recent 2010 rulemaking process provided an exemption for electronic books, which permits circumvention of access controls on such books “when all existing eBook editions . . . contain access controls that prevent the enabling either of the book’s read-aloud function or of screen readers that render the text into a specialized format.”

Congress and the courts have long recognized that allowing some reasonable uses of copyrighted works without permission or compensation is fully consistent with and sometimes required by the ultimate goal of copyright: to promote the progress of knowledge. Where Congress has found that public policy concerns warrant exceptions or limitations, it has tried to circumscribe the exception or limitations so that it complements the fundamental aims of copyright law and preserves the incentives to create or to invest in the creation of new works.

Publishing Industry Rights Structure
The publishing industry relies heavily on copyright law and licensing transactions. Indeed, virtually every stage of the publishing value chain implicates some type of copyright license: author to publisher, publisher to ancillary product producers; publisher to distributors. Often there are numerous copyright owners involved in any one particular work, which raises significant challenges for rights clearance. A typical textbook, for example, may be comprised of several, separately licensed components, such as a prefaces, introductions, and forwards, as well as images, graphics, charts, and diagrams.

Trends in Digital Publishing

Contract language is often outpaced by technology which can lead to confusion about who owns, or is licensed to exploit, certain rights. In the publishing industry, many older book contracts are silent on terms and conditions relating to digital product offerings. Although the phenomenon is not new, recent confusion over rights as a result of emerging technology is illustrated by text-to-speech technology, where there are significant questions about whether such technology is an exploitation of the reproduction right and whether traditional publishing contracts cover such technology, or whether the rights remain with the authors.

Despite the challenges with rights management, technological evolution has spurred the development of new markets. The Internet has become a viable distribution mechanism for digital content and electronic reading devices and electronic books are now a rapidly growing market. Moreover, there appears to be a trend towards standardization in formats for digital content, allowing certain content to be used across multiple devices, including, perhaps, adaptive technologies. For example, the EPUB3 technical specifications for electronic books, incorporates standards for accessible books set forth by the Digital Accessible Information System (DAISY) Consortium.

A final trend in digital publishing that raises implications for the development of accessible materials is the widespread use of digital rights management (DRM) technologies. Such technologies are technological protection measures that allow publishers, content producers and digital retailers to control access to their content. DRM often imposes restrictions on the number and type of devices that can access the underlying content.

Guidelines for the U.S. Government: Section 508

Although originally added to the Rehabilitation Act of 1973 in 1986, Section 508—access to electronic and information technology provided or procured by the Federal government—was significantly strengthened and expanded in 1998. This expansion was designed to ensure that anyone availing themselves of Federal government resources was provided appropriate access to all aspects of digital technology, including Web pages and computer hardware and software. The legal mandates of Section 508 are limited to purchases by Federal agencies and do not apply to private sector purchases or to public entities other than Federal agencies, including public educational institutions. 

To establish some consistent and implementable functional standards for accessibility, Congress also authorized the Architectural and Transportation Barriers Compliance Board (commonly referred to as the Access Board) to (1) define “electronic and information technology” and (2) determine the “technical and functional performance criteria necessary to implement the requirements set forth in paragraph (1)."

The standards established by the Access Board became mandates for all Federal agencies in 2001, and, as required by law, are currently undergoing a formal “refresh” to address the emergence of new technological applications and products relevant to Federal government activities.
 The refresh is expected to elevate the importance of functional requirements, especially those related to providing alternate forms of navigation and interaction with digital content, and equivalent representations of various media types—text, images, audio, and video-to a higher level of importance. In addition, the refresh is expected to effectively harmonize the Section 508 standard(s) with the Web Content Accessibility Guidelines (WCAG 2) to bring both standards sets into alignment. The anticipated merger between WCAG 2, which is the leading accessibility standard used for the World Wide Web, with the Section 508 standards, which are the U.S. government’s accessibility standards  will make production easier for those in the content creation field.

Due to the far-reaching impact of Federal government procurement policies, in the decade since the establishment of the Section 508 standards by the Access Board, these functional approaches to accessibility have become a de facto standard for many states and product developers for guiding the creation of accessible digital technologies and content, and some states have adopted state standards often described as “mini-508’s.” The direct application of Section 508 does, however, remain limited to Federal agencies, as does the enforcement for violations.

State Instructional Materials Legislation

There are at least 12 states with laws requiring accessible instructional materials in higher education, referred to as “postsecondary e-text statutes”: Arkansas, California, Kentucky, Maryland, Michigan, Nevada, New Mexico, New York, Oregon, Texas, Utah, and Washington. These statutes support postsecondary institutions in fulfilling their mission and their requirements under civil rights law.  College Disability Resource and Services (DR/S) offices often request electronic “source files” of textbooks and other print instructional materials—commonly referred to as “e-text” files—from the publishers of these works, which the DR/S offices then use, often after enhancement and conversion, to provide accessible alternative formats of the materials to documented students with disabilities. 

Accessible Instructional Materials in K–12 Schools

Providing students with access to AIM was a prominent focus of the 2004 reauthorization of the Individuals with Disabilities Education Act (IDEA 2004).
 IDEA 2004 established the National Instructional Materials Accessibility Standard (NIMAS), an XML-based source file standard intended to be used to create files in specialized formats. The law requires all state and local educational agencies to adopt the NIMAS for the purpose of providing accessible instructional materials to elementary and secondary students who are blind or who have print disabilities.
 “NIMAS” is defined as “the standard established by the Secretary to be used in the preparation of electronic files suitable and used solely for efficient conversion into specialized formats.”
 The term “specialized formats” has the same meaning as that under the Chafee Amendment—braille, audio, or digital text, and, with respect to print instructional materials, large print formats when such materials are distributed exclusively for use by blind or other persons with disabilities.
 

IDEA 2004 also allowed state and local educational agencies to voluntarily coordinate with the National Instructional Materials Access Center (NIMAC), a Federally funded, national electronic file repository for AIM, to receive NIMAS source files.
 Alternatively, state and local educational agencies could meet their AIM obligations by purchasing accessible versions of core textbooks and related instructional materials directly from curriculum publishers.

IDEA 2004 also amended the Chafee Amendment to extend limited copyright protections to publishers to create and distribute copies of electronic files to the NIMAC that contain the contents of print instructional materials using the NIMAS, provided that : (1) the inclusion of the contents of such print instructional materials is required by an SEA or LEA; (2) the publisher had the right to publish such print instructional materials in print formats; and (3) such copies are used solely for reproduction or distribution of the contents of such print instructional materials in specialized formats.

A Persisting Challenge

The market has made strides in the development and delivery of accessible instructional materials, but for a variety of reasons not every digital file and product that enters the marketplace is accessible to users with disabilities. Many times these inaccessible products come from individuals or companies who did not intend to publish for postsecondary education, small and medium-sized publishers without the capability or funds to produce accessible media, faculty and other content experts with little accessibility awareness who produce open-source materials, and print-only materials. Compounding this problem is a lack of systemic purchasing practices in some post secondary institutions which allows for the adoption of products that are not accessible to students with disabilities. Addressing accessibility issues across these categories of producers remains a significant challenge.
In addition to accessibility challenges posed by various types of digital content, students with disabilities often encounter barriers when attempting to use course management or courseware delivery systems, online course registration utilities, basic productivity software and library reference databases. While not all of these commonly-installed software programs are inaccessible, many of them address accessibility only as an afterthought.   

Commercial content producers now have the opportunity and the technologies to accelerate the move toward accessibility of many products, and in so doing to help better meet the needs of all students. Many institutions and faculty sit on both sides of the supply/demand equation, as they are often producers of content (print and digital) and learning technologies and thus have similar obligation to provide accessibility, including for open educational resources. The Commission recognizes that it may take a combination of regulatory and market forces to drive further development and adoption of AIM.

· Recommendation #1: The Access Board

Congress should authorize the United States Access Board to establish guidelines for accessible instructional materials that will be used by government, in the private sector, and in postsecondary academic settings.
Build on Section 508

The Commission unanimously agrees that Congress should authorize and direct the United States Access Board to establish guidelines for accessible instructional materials. The Commission also believes that the recently revised Section 508 guidelines (if adopted*
), while not intended to address the unique aspects of access to instructional materials, would be an appropriate direction for the development of the recommended accessible Instructional materials guidelines.
The Commission heard consistent testimony from a wide range of stakeholders, including end users, service providers and industry representatives such as the Association of American Publishers, the Association of American University Presses and the Software Information and Industry Association, in support of Section 508 as the foundation for guidelines for accessible instructional materials. Section 508 has become the default accessibility standard for the industry, and for many states and public educational institutions. Although not designed with instructional materials in mind, Section 508 provides a baseline set of functional performance standards and review criteria, as well as a balanced process that recognizes the multitude of applications and platforms, the dynamic nature of technology, and the wide variety of decision factors. 

Section 508 appropriately focuses on functional requirements rather than a specific file or other format. The pending updated Section 508 standards (Section 508 “refresh”) are currently harmonized with Web Content Accessibility Guidelines (WCAG) 2.0 international web accessibility specification. The single 508 standard is especially appropriate because many technologies are designed for use outside of education, but imported to education’s use. A unified guidelines approach will promote competition in the industry by clarifying market requirements for accessibility.

Establishing and implementing a single unified set of accessibility performance standards for digital documents and their delivery systems is highly desirable. Guidelines developed under the auspices of the Access Board would (a) build upon an already-established set of specifications for electronic and information technology (Section 508); (b) work to assure harmonization with other accepted national and international accessibility specifications (WCAG, etc.) and (c) provide the technical specification as the foundation for enforceable standards. 

Specifications for Digital Documents

The Commission recommends that the criteria described below should be implemented. Rather than adopting a specific file format, for creating accessible documents and documents that can be easily transformed into other formats (such as Braille, DAISY, and other student-requested accessible formats), the following document characteristics should, at a minimum, be provided:

· All content included and structured in a logical sequence
· All major heading structures retained and designated as such
· Page breaks included for each page
· Page numbers included for each page (regardless of whether or not numbers are to be displayed)
· Content presented in a table format must be properly structured
· Text contained in an image must be provided
· Adequate descriptive text must be included for images, charts, graphs, et al.
· Mathematics Markup Language (MathML) or sufficient textual expression for mathematical content must be provided
These functional capabilities for digital documents are supported or referenced in the 2011 Accessible Publishing-Best Practice Guidelines for Publishers, a joint publication of EDItEUR, the DAISY Consortium and the World Intellectual Property Organization.

· Recommendation #2: Section 121 of the Copyright Act (the Chafee Amendment)
Congress should review the scope, effectiveness, and function of Section 121 of the Copyright Act as amended (the Chafee Amendment) to determine whether any of its key component elements, as well as Section 121 taken as a whole in its regulatory approach, needs to be updated to adequately address the needs of individuals with print disabilities, including those enrolled in postsecondary education.
It would be beneficial to revisit the existing Section 121 Copyright exemption (Chafee Amendment) in the hopes of clarifying some of its components. Section 121 has significantly expanded the availability of AIM for those individuals who qualify as beneficiaries, but ambiguous, and, at times, conflicting interpretations of its components has resulted in widespread confusion, which has, in turn, decreased its efficacy. Further, scientific developments related to the underlying etiology of “reading disabilities,” and the precipitous shift to digital materials and delivery systems and their associated copyright issues indicate that further investigation of Section 121 is warranted.

The Commission was charged with examining the definitions of “authorized entities,” “instructional materials,” and “eligible students.” The terms “authorized entity” and “print instructional materials” are currently defined in Section 121, and students with print disabilities may or may not fall under Section 121’s definition of “blind or other persons with disabilities.”

Science, technology and instructional materials have all advanced considerably since the passage of Section 121 in 1996. The scientific research related to specific learning disabilities has evolved considerably.
,
,
 The mainstream eBook standard, EPUB3, is converging with DAISY, the de-facto accessible content standard. Similarly, the flexibility of technology has resulted in instructional materials that are now far more diverse, and delivered more often in digital, rather than print, formats. 

There are four particular categories referenced in Section 121that are of greatest relevance:

1. the kinds of organizations may qualify as an “authorized entity” to reproduce and distribute copies of certain copyrighted works, without permission from copyright owners, “exclusively for use by blind or other persons with disabilities;”
2. the types of copies qualify as permitted “specialized formats” for purposes of such reproduction and distribution; and,
3. the scope of who is considered to be eligible as “blind or other persons with disabilities” to receive and use such copies of copyrighted works in “specialized formats.”
4. the types of genres and media limited to those qualifying as “ previously published, nondramatic literary work “
Authorized Entity

With respect to what kind of organization may qualify as an “authorized entity,” the Commission’s discussion focused on whether Congress intended a campus-based or system-wide office that provides academic support services for postsecondary students with disabilities to qualify as “a nonprofit organization or a governmental agency that has a primary mission to provide specialized services relating to training, education, or adaptive reading or information access needs of blind or other persons with disabilities.” 

With respect to such offices or institutions, which collectively number more than 5,000 in the United States, the latter issue includes consideration of how the intent of Congress—to avoid harm to copyright owners in their mainstream markets by limiting the types of organizations that would qualify to exercise the reproduction and distribution privileges of an “authorized entity” under this copyright exception—would be impacted by the inclusion of organizations that are so numerous by their nature.
Specialized Formats
The Commission’s discussions about “specialized formats,” focused on the definition of “specialized formats” in Section 121 as “braille, audio, or digital text which is exclusively for use by blind or other persons with disabilities; and with respect to print instructional materials, includes large print formats when such materials are distributed exclusively for use by blind or other persons with disabilities.” The Commission observed that that the audio, digital text and large print formats that now make up the majority of accessible materials delivered under Section 121 are based on mainstream technology formats such as XML and MP3. The main question on specialized formats was whether the focus should be on the intrinsic technical nature of the format or on the distribution limitations (“for the exclusive use of blind or other persons with disabilities” as defined in Section 121). The Commission had consensus that Section 121 should continue to have distribution limitations. 

Certification of Eligibility under Chafee
With respect to the eligibility of “blind or other persons with disabilities,” discussions focused on the Section 121 certification requirement for learning disabilities that affect reading.

Currently, certification for “reading disabilities” require a medical doctor and does not allow for other professionals such as psychologists and special education professionals who have the necessary clinical expertise and experience. The Commission noted that authorized entities interpreted certification requirements differently, and this has caused inconsistency due to differences in perspectives with regard to which postsecondary students qualify for services under Section 121. The Commission did have consensus that any changes to Section 121 should not lead to a significant expansion of students eligible for these services, which should be no more than 1-2% of the student populations. That way, the exception should remain narrow to ensure that it meets the requirements for an exception to copyright and minimize the economic impact on rights-holders.

Genres and Media

The Section 121 exception covers only “nondramatic literary works,” which does not address the full range of instructional materials used in postsecondary education. This definition excludes plays, music and films that are frequently required material course-related materials in academic settings. In a review of the Chafee amendment, these exclusions may bear examination.
· Recommendation #3: Disability Documentation
The Commission recommends that the Department of Education and the Department of Justice consider whether to provide additional guidance on legal requirements concerning postsecondary institutions’ policies and procedures on the documentation of disability under Titles II and III of the ADA and Section 504, to reduce the barriers currently presented by some institutions’ requirements for documentation of disability.
Postsecondary institutions require students with disabilities to present supporting documentation as to the nature and severity of their condition. Best Practices Guidelines promulgated by the Association of Higher Education And Disability (AHEAD) recommend flexibility in the nature of documentation and the uses for that documentation; both in determining eligibility as well as in the determination of most appropriate accommodations.

If a student’s documentation is insufficient, the postsecondary institution is not required to pay for testing that is required to determine whether a student has a documented disability. Thus, while providing documentation of disability is necessary, for many students it is a costly, and sometimes prohibitive, step. Postsecondary institutions are not necessarily required to accept documentation of a disability that originated in a student’s elementary or secondary experience as sufficient documentation of disability for the purposes of postsecondary academic adjustments or auxiliary aids. Additional and more up-to-date assessments may be required, and payment for these (often high-cost) procedures is the responsibility of the student.
 

The Commission found that some postsecondary institutions require students to periodically update documentation of their disabilities to demonstrate that they are still qualified students with disabilities for the purpose of receiving auxiliary aids and services. In addition, testing entities conducting graduate and professional school examinations frequently require new certification. The Commission believes that such requirements for students with long-term disabilities and no near-term prospect of change may create unnecessary expense and potential delay in receiving auxiliary aids and services.

While there are disabilities that are by their nature variable, such as a disability that is episodic or can go into remission, most students with print disabilities have disabilities that are likely to persist throughout their education and lifespan: from K–12 through postsecondary, graduate and adult education. For many students with certain kinds of impairments, such as dyslexia, each disability assessment can cost thousands of dollars(CITE). Requiring these assessments to be performed annually, or every few years, can easily create an adverse impact on students who cannot afford this expense. In some cases, students who have had a detailed assessment in secondary school and are preparing for transition to postsecondary studies should not need to provide new documentation to demonstrate that they are students with disabilities. Even for those institutions of higher education that pay for such assessments, the time required and delays in provision of services while waiting for such assessments can be problematic. 

The Commission notes that OCR interprets regulatory requirements as giving postsecondary institutions the discretion to develop their own policies and procedures for documenting students’ disabilities, as long as those policies and procedures are reasonable and in compliance with Section 504 and Title II.
 The Commission suggests that the Department consider issuing policy guidance on how to determine whether policies and procedures are “reasonable.” 
 In addition, the Commission believes that the Departments of Education and Justice should consider examining this issue in the context of high stakes testing for professional and educational purposes to reduce the barriers to access to education created by excessive and duplicative requirements for disability assessments.

These disability determinations also affect a student’s eligibility for services through Section 121 authorized entities, because most students receiving services from authorized entities have their proof of qualifying disability supplied by their educational institutions.

This recommendation is not intended to affect the normal activities of DR/S offices in working with students with disabilities in determining the best accommodations for each class and educational activity.

Chapter 2—Market Solutions

Summary

The challenge of providing AIM for students with disabilities in a timely and cost-effective manner involves many different variables that are all in motion. The confluence of these variables will effect change that will likely be most profound over the next five years as the print-oriented world with its long-standing practices, policies and market dynamics is supplanted by a world that is increasingly digital. The evolution of challenges related to the provision of AIM has occurred rapidly. Accessible materials acquisition was a laborious task that was focused entirely on creating alternate formats at the time the Higher Education Opportunity Act was written and enacted in 2008. Today, providers of AIM are poised for instant response and market options may, for some for some materials and for some students, completely obviate the need for alternate formats. 

By 2007 several drivers (e.g., digital technologies, including eBooks; Section 508; and ripples from K–12’s IDEA legislation) were already in place to stimulate a transformation in the print book market-educational, trade, professional and scholarly, independent-any of which might end up in a postsecondary classroom. Activities that previously took weeks and months to accomplish can now be completed in minutes or hours. Projects that consumed hours of valuable staff time for publishers and DR/S offices alike can now be completed with minimal human intervention. Redundant work being done in multiple institutions nationwide will be reduced as sanctioned file-sharing efforts, coupled with the availability of more accessible files from course material producers emerge, enabling student-ready files to be used by multiple institutions. 
While the present efficiency in delivering alternate formats for students is a major change from even the recent past, it still is not the ideal. Rather, the ideal is for the vast majority of instructional materials to be available in accessible forms in the same manner and at the same time as traditional materials are available—the Commission believes that this ideal can best be achieved through market model solutions. Such market model solutions can include products produced and sold by publishers and other content owners, as well as products using licensed publisher content that are produced, sold and supported by digital distributors. In some capacities, the market is already moving towards accessibility solutions. For example, several major digital retailers began releasing accessible textbook products embracing universal design during 2011. 

Even when market models mature there will be instructional materials that, for the foreseeable future, will not be available through market channels, such as older titles, titles from tiny and small publishers, and titles from non-commercial publishers. It is also important to recognize those areas where market-based options can, at best, be only part of the total solution. .  Market-based solutions will take time to become fully established, but as authoring and product development tools are improved and publishing services vendors become more accessibility savvy, the small publishers will be able to make their offerings accessible. Regardless of whether AIM materials are provided via market-based distribution or some other means, the needs of the low-incidence populations will continue to deserve and require special attention.
Higher Education Publishers

There are some 262,000 to 350,000 publications currently on sale in college bookstores that are produced by more than 4,000 publishers. The AAP estimates that its nine higher education publisher members produce approximately 90% of all textbooks sold in the United States.
 At this writing, only a small percentage of these titles are available in the marketplace in an accessible digital form. That number, however, is expected to rise significantly as the digital retailers (e.g, CourseSmart, VitalSource, etc.) grow their catalogs of AIM texts.
Non-textbook Instructional Materials

The role of the classic printed textbook is expected to gradually decline, becoming a smaller portion of the required course materials that faculty will expect their postsecondary students to obtain. Continuing growth is expected, however, in the use of software, multimedia resources and non-print supplements provided by textbook publishers. Instructors are increasingly placing digital course materials on “reserve” in the library and requiring students to utilize periodicals, articles, novels, non-fiction works, reference materials and other resources. All of these required materials must be provided in accessible form to the student. If these required resources are web-based and are not controlled by the school, the student with a disability is often without AIM support and can face a significant challenge.
Technological Changes

The rate of change in assistive technologies such as screen readers and the explosion in new portable technologies such as tablet computers is creating an array of challenges. Some faculty have shown an eagerness to adopt the new technologies because of the promise they hold for energizing the learning experience for students, but if those technologies do not incorporate accessibility features they will prevent students with disabilities from being able to fully participate and will put the postsecondary institution in an impossible position as there may not be an equally effective and equally integrated alternative to the chosen technology. 
The recent Office for Civil Rights and Department of Justice guidance related to electronic book reader pilot programs demonstrated vividly that new technologies, while opening up a world of educational possibilities, also can create accessibility challenges. As discussed above, in June 2010, the Departments of Education and Justice issued a joint letter, and in May 2011 OCR issued an FAQ document and a supporting letter, all of which called for colleges and universities to refrain from requiring the use of any electronic book reader, or other similar technology, in a teaching or classroom environment as long as the device remains inaccessible to individuals who are blind or have low vision, unless those individuals are provided with accommodations or modifications that enable them to receive all the educational benefits provided by the technology in an equally effective and equally integrated manner.

Problematic Content Areas

At present there are important areas of content in postsecondary education where the accessibility challenges have not been adequately met in any scalable manner. Producers of Scientific, Technical, Engineering and Mathematical (STEM) content are a long way away from having generally accepted methods to follow for delivering content accessibly. The recent incorporation of MathML into the DAISY, EPUB3 and HTML5 standards has provided progress in mathematics but MathML still is not uniformly well handled by web browsers, STEM accessibility is very much a persisting challenge.
Publishers Producing and Selling AIM

As of today, the “market model” for AIM is in a gestational state. Publishers see that the demand for digital texts is poised to grow dramatically and are working aggressively to determine how best to meet the demand.. Therefore, the significance of the direct-from-publisher channel cannot be determined until there are data documenting the degree to which the market responds to new publisher offerings. A digital retailer seeking success in the marketplace will utilize software that supports access for students with disabilities in the delivery of the reading experience. digital retailerThe ideal circumstance would be that AIM available through digital retailers could be usable by students without the need for DR/S intervention. 

The Capacity of the Market to Address Accessibility Needs

Instructional materials range from textbooks and traditional print based sources to PowerPoint presentations, course packs, web pages, videos, animations, audio, and eBooks, among others. These materials may be developed by commercial publishers or made available as Open Educational Resources (OERs) created by course instructors or other content experts. Increasingly these products are created and distributed digitally, and increasingly they incorporate multimedia and rich media interactivity. The incorporation of these media and dynamics in a single product (a feature-rich electronic book, for example) complicates accessibility issues, and the technological complexity of the product may make it impossible for a DR/S office to transform this content into an accessible version. The postsecondary institution will therefore, pursuant to the DOJ/DOE letter, have to resort to providing accommodations and modifications to ensure that the benefits of the educational program are provided to students with disabilities in an equally effective and equally integrated manner. Given the feature-rich complexity of the original digital version, however,  creating an ad hoc equitable experience is impossible to achieve in nearly every instance. For this reason these materials need to be designed from the outset with accessibility in mind. 
Through research and discussion, the Commission determined that the existing network of accessible media producers (AMPs), which includes organizations like the American Printing House for the Blind, Learning Ally (formerly Recording for the Blind & Dyslexic), and Bookshare, among others, are not going to be able to retrofit even a small proportion of the wide variety of media-rich digital materials into accessible, student-ready versions. In recognition of these increasing needs, the Department of Education recently funded the DIAGRAM Research and Development Center (which has participation from several of the national AMPs) to develop open source online tools to make it easier and less costly for publishers, AMPs, schools and individuals to add accessible descriptions to inaccessible media in educational content of all types.

The Challenge of Rich Media

Accessibility in media-rich digital materials necessitates text equivalents for images and video; audio equivalents for text; text equivalents for audio, and other transformations that are feasible and, in most cases, economical to implement as products are being designed and developed, but expensive, time-consuming and, in some cases, impossible to effect as an afterthought. A growing number of college textbook publishers and providers of other types of instructional software for the postsecondary market are increasingly aware of the need to create materials that can be used by students with disabilities, and a number of them are taking steps to adjust their content offerings accordingly. 
Delivery Systems & Software

A large number of postsecondary institutions and instructors use online courseware management systems (CMS), such as Blackboard, Elluminate, eCollege, Moodle, and approximately thirty-five other platforms. These CMSs provide online course access, and most include embedded student-to-student-to-instructor communication modules, assignments, quizzes, and exams. These delivery systems must attend to accessibility to address the considerable instruction and communication that occurs almost exclusively online. While the majority of these systems report that their student components are compliant with the accessibility requirements of Section 508 of the Rehabilitation Act and/or with the Web Content Accessibility Guidelines Level A requirements of the World Wide Web Consortium
, two issues should be noted. First, the availability of accessibility features does not guarantee their use by instructors or other content creators, and second, since Section 508 was not designed with instructional materials in mind the accessibility solutions offered may, or may not be appropriate for assuring equal access.   
Attention to accessibility has significantly increased in this segment of the postsecondary materials market in the past few years. 
Outside of the classroom, students may encounter additional access barriers that impact their classroom performance. More and more, students interact primarily with digital systems for registration for classes, financial aid, educational assistance as well as accessing a wide variety of content. Unfortunately, these systems are often procured without accessibility in mind, and it is much more difficult to retrofit accessibility than getting it right in the first place. Students must be able to access digital reserve materials from libraries, course registration and other information from university websites, and online databases for research. While some state-affiliated institutions of higher education have adopted Section 508 accessibility requirements for systems interacting with users via a web browser, this is not typical. Increasing awareness of disability requirements in the acquisition and operation of IT systems by institutions of higher education is clearly needed.
Technology Challenges Access

As technology continues to advance, and instructional materials become more media-rich, institutions of higher education increasingly find it more challenging to comply with their obligation under the law to ensure that qualified students with disabilities have equal access to educational opportunities and benefits. In short, they lack the resources to create and distribute market-quality versions and are therefore less likely to meet the standards to which postsecondary students are entitled under disabilities laws. To be clear, the alternate formats often provided by DR/S offices have been of lower quality the their commercial counterparts (e.g. a digital scan of a book is usually not the same as a book)—but the problem has now become worse because marketplace works contain more graphics, more potential for interactive features, and more hyperlinks, for example. 
All Commission members agree that the ultimate solution for meeting the instructional and access needs of most students with disabilities lies in increasing the availability of “universally designed” digital academic materials and delivery systems:
The term ‘universal design’ means a concept or philosophy for designing and delivering products and services that are usable by people with the widest possible range of functional capabilities, which include products and services that are directly accessible (without requiring assistive technologies) and products and services that are interoperable with assistive technologies.

The Commission also agrees that to effect that solution in a comprehensive manner will require a multifaceted approach. Many significant technology advances during the past decade have been introduced with major accessibility defects, while at the same time, technology has come to play an increasingly significant role in instructional settings. The difficulties of circumventing the purchase and implementation of inaccessible technologies have been articulated before the Commission in public testimony by postsecondary personnel and significant technological barriers were presented by students and faculty with disabilities from a wide range of postsecondary institutions. As a digital infrastructure becomes more central to all aspects of postsecondary education, assuring its usability for all students is a paramount consideration. 

Since the environment for commercially produced AIM is very much in flux and major changes are occurring that hold promise for significant, continued improvement in the largest area of demand—required course materials—major publishers are migrating from print to digital at a rapid pace and are making efforts to “build in” accessibility functionality from the start to conform to the Section 508 standards. Because these are the publishers of some ninety percent of the print textbooks sold, this transition will greatly improve access to digital content purchasable through the marketplace.

· Recommendation #4: Market Capacity
If the postsecondary marketplace-producers of instructional materials & delivery systems and institutions of higher education-does not adequately provide Accessible Instructional Materials for students with print disabilities, Congress should consider appropriate legislation to better address these shortcomings.

The Commission believes that the best way for addressing the needs of students with print disabilities is for mainstream instructional materials to become fully accessible. The current transition away from inaccessible printed materials to digital materials creates a new opportunity for equality, one that will enable students with print disabilities to utilize the same products as their peers who do not have disabilities. The goal is for individual students purchasing their own materials, as well as institutions of higher education purchasing delivery systems for instructional materials, to both be able to purchase such products and expect them to be to be accessible. With this accomplished, today’s specialized approaches to resolving accessibility challenges would move from being the primary sources of accessible materials to secondary sources.
In today’s rapidly evolving digital marketplace, the Commission sees both hopeful signs about an accessible mainstream future as well as the danger of increased implementation of inaccessible technologies that provide significant barriers to students with disabilities into the postsecondary environment. In the future, progress towards mainstream accessibility to meet the educational needs of students with print disabilities should be monitored. 

The Commission believes that Congress should establish a mechanism within the next three years for evaluating the digital marketplace to assess the degree to which there is an increase in the availability and purchase of accessible instructional materials for postsecondary students with print disabilities. There is widespread agreement within the Commission that appropriate metrics and empirical data need to be developed to form the basis for assessing the success or failure of either or both sides of the postsecondary marketplace-producers and consumers.
The Commission’s hope is that during this recommended three -year time period there will be a major shift towards students with print disabilities being able to obtain mainstream instructional materials that are accessible to them and meet their educational needs. At that point, students with print disabilities would simply order or use the same digital content being used by the majority of their peers. This market-based approach would overcome many of the barriers cited in Table 1.X referenced in Appendix XXX
The Commission believes that the evaluation mechanism should focus on the shift from specialized methods of obtaining accessible instructional materials to mainstream methods. Examples of metrics might include the percentage of materials obtained through specialized or mainstream channels, the timeliness of obtaining those materials for students with disabilities compared to the time required to obtain materials for the non-disabled student, the percentage of materials that were unobtainable in a usable format for students with print disabilities from any source, and the types of technologies required to participate in the postsecondary environment and data on their accessibility. 

It is the position of the Office for Civil Rights that that it is the responsibility of institutions of higher education, including administration, department chairs, deans and faculty to assure appropriate instructional materials for all of their students, including those with disabilities. The Commission believes that institutions can effectively accomplish this goal by leveraging their demand for instructional materials and related software and hardware delivery systems that are accessible to all students. This will be best achieved when clear guidelines for accessibility in adoption and purchasing, as described in Recommendation 1, are provided. If accessibility were a fundamental requirement for doing business in higher education, vendors who build accessibility into their products would be rewarded for making these investments. 

To better segment the issue of instructional materials, the Commission addressed three categories of academic resources: (1) print works, (2) digital eBooks, and (3) the supporting software and applications (operating systems, web browsers, animation engines, digital publishing platforms, desktop applications, etc.) commonly found in postsecondary settings. 
With respect to the first category, print works, the Commission noted that print, by its very nature, is and will continue to be inaccessible to a wide range of students with print disabilities. For print to be made accessible in the most efficient manner, it needs to be transformed into a digital file. In the past, when publishers were providing only traditional print works, there was not a market opportunity for accessible digital works because of the small proportion of the population who needed accessible works. Now that digital products will be becoming the norm, upgrading mainstream printed materials used in higher education should be a priority. Low-incidence and high cost materials will, however, continue to be produced by today’s specialized system (i.e., non-market oriented DR/S offices and accessible media producers).
For the second category, the growth of the digital eBook industry is beginning to eliminate many of the traditional accessibility barriers and creating a real opportunity for sales of accessible eBook content, as the market for digital files expands. A key concern, however, is that Digital Rights Management (DRM) designed to discourage unauthorized copying often locks essentially accessible content within an inaccessible wrapper. Recommendation XX focuses on the issue of DRM with the goal of assuring commercially available eBooks are usable by students with print disabilities, thereby encouraging the purchase of mainstream eBooks. Until issues surround DRM are resolved for students with disabilities, the goal of making eBooks accessible enough to be purchased by students with disabilities will continue to depend on rendering technology beyond the actual eBook content. 

The third category, supporting software and applications, remains a source of many accessibility challenges. Even if instructional materials are accessible at their core, if the delivery systems employed to sell and operate these materials are inaccessible, students with print disabilities will not be able to use them. Since the accessibility of these delivery systems is a prerequisite for the accessibility of digital materials, this area was identified by the Commission as a significant priority to enable a functioning market-based approach. The majority of these delivery systems have significant accessibility problems when first brought into the marketplace, which means that students with print disabilities are not able to use these products alongside their peers without disabilities. Often accommodations provided are not equally effective and equally integrated resulting in separate and unequal educational opportunities.

(Put graphic depiction here)
The Office for Civil Rights’ May 2011 FAQ document regarding emerging technology (in Appendix Z) addresses the need to ensure that these all programs and activities of a school, including those that are online or operate in a “virtual” context, are accessible; or, alternatively, that functionally equivalent accommodations are provided.
 Although institutions of higher education should be recommending and purchasing technology that is accessible, the Commission heard testimony that the purchasing requirements of these institutions did not place a sufficiently high priority on accessibility.  Large publishers are reporting, however, that, following the issuance of the DOJ/DOE Dear Colleague letter in 2010, institutions are increasingly placing a high priority on purchasing accessible materials.

The Future

The Commission looks forward to a transition from today’s world of specialized supports for students with print disabilities to a time when students with print disabilities are able to use the same products and systems at the same time as all other students. Ideally, a student with a print disability will only rely on DR/S offices and specialized accessibility resources to provide a safety net for materials not yet available digitally or for low-incidence accessibility services. If this positive vision does not evolve within the next three years, and students with print disabilities are still not able to effectively utilize the mainstream supply of instructional materials at that time, the Commission believes that it would be appropriate for Congress to consider legislative action to hasten this transition to market-based solutions to provide students with disabilities equal educational opportunities.  
· Recommendation #5: Market Incentives
Congress should consider incentives to accelerate innovation of accessibility by publishers and producers of course materials, hardware and software by offering support and inducements for the production, sale and consumption of accessible instructional materials and delivery systems.
The Commission discussed a number of strategies for encouraging the producers of instructional materials, and, for digital-only products, their associated rendering or delivery systems, to design products usable by the widest array of individuals; especially those with disabilities. In a market-based economy, the most efficient and effective means of affecting the design of products is via consumer demand. Commercial vendors respond to needs of their customers, with features and functionality built to address consumer expectation and to secure market share. Consumer requirements are also a factor in the success or failure of non-commercial or “Open” educational resources and materials. If these products cannot meet the instructional or institutional needs the fact that they are freely available will not be sufficient to ensure their adoption. From this perspective, it is clear that customer requirements drive product design and development in both the commercial and the “Open” sectors.

The Commission supports a concentrated approach to increasing the awareness of consumers-institutions of higher education, faculty and students-through education about accessibility in their selection of digital materials. The Commission has detailed its recommendations to increase postsecondary institutional accessibility awareness in Chapter 4; Recommendation 12. 

In addition to capacity-building for consumers of instructional materials, the Commission references Recommendation(s) #1 (Access Board) and #7 (Federated Search) as critical factors designed to systematize the accessibility features of instructional materials and more efficiently facilitate their discovery and acquisition. Recommendation #1 (Access Board) is designed to establish functional accessibility guidelines that will provide guidance and a sense of clarity of expectation across all stakeholders. In Recommendation #7 (Federated Search) the Commission recommends Federal funding for further development of federated search capacity to enable DR/S offices, faculty, book stores and students to utilize a single online search for and determine the accessibility of commercial and non-commercial course materials.

Finally, the Commission encourages Congress to investigate the applicability of tax incentives for the developers, publishers and distributors of postsecondary instructional materials to support the inclusion of accessibility features into their respective products.  The existing  Disabled Access Credit-Form 8826 of the Internal Revenue Service provides some limited tax relief to qualified businesses for measures taken to comply with the equal access provisions of the ADAAA and may serve as a model for encouraging the development of

 to accessibility features in their creation of digital materials or services designed for use in instructional settings.

Beyond targeted incentives for stakeholders in the commercial instructional materials market, the Commission supports the exploration and expansion of licensing arrangements to increase the availability of AIM in postsecondary settings
· Recommendation #6: Licensing
Congress should consider means to encourage authors, publishers, producers and other content providers to collaborate with a range of organizations, including postsecondary institutions and alternate media producers, in developing cost-effective licensing models for the creation and delivery of Accessible Instructional Materials.

Certain copyright industries already benefit from the existence of voluntary collective licensing frameworks, which continue to develop for the purpose of licensing the reproduction, distribution, public performance and public display of works of authorship, including those produced and/or accessed in digital forms. Collective licensing models operate on an “opt-in” basis on the part of rights holders, who sign up to participate and authorize a collective rights organization to grant licenses to their works as part of its collective offerings. 

In the context of accessibility and higher education, and specifically targeting materials not presently commercially available in an accessible form, collective licensing could take several forms. For example, it might allow an entity to negotiate a blanket license with an organization, such as the Copyright Clearance Center (CCC The license could authorize an authorized entity such as Learning Ally (formerly known as Recording for the Blind & Dyslexic), Bookshare, the National Library Service for the Blind & Physically Handicapped, or the Described and Captioned Media Program to create and deliver the necessary works to educational institutions that have subscribed to the service. A collective or repertory license would eliminate the sometimes laborious and costly process of identifying and contacting individual rights holders. Instead, it would allow organizations to deal with one party that would be able to license rights for a variety of regularly used materials, often in advance through a single blanket agreement.

The Commission recognizes that, in many instances, the rights holder for a specific instructional work may not have the rights to authorize digital reproduction and distribution of the entire work without first obtaining permission from third-party rights holders—for example, for the use of prefatory text, photographs or other component parts used by the publishers under agreements from other publishers, producers, historical societies, authors or photographers. Such works will necessarily require special treatment under a collective rights arrangement. 

The licensing concepts discussed may yield strategies that are applicable to the licensing of AIM. These types of agreements have the potential to expand the market for accessible instructional materials simply by expanding the scope and number of formats available and could lead to licensing agreements that provide for additional sales of AIM. Similarly, the present licensing approach implemented by rights holders and publishers under the auspices of the AccessText Network, if modified to allow the sale of materials, may also serve as a model. The critical factor is assuring the availability of high quality materials for the postsecondary market by combining the resources and capacities of disparate stakeholders. 

Given the certainty of a digital future in postsecondary instructional materials, the Commission believes that the underlying technologies supporting them need to be flexible, harmonized with existing standards, readily discoverable, readily acquired and supportive of accessibility features.

Chapter 3—Technology

Summary

At this point in time, the market is experiencing an explosion of different hardware platforms. Devices dedicated to specific functions are also proliferating, such as proprietary eBook readers. The rapid development of these numerous hardware platforms and devices creates challenges to accessibility, since access usually requires certain capabilities in the hardware to allow for accessibility features. 

Software Platforms

There is a similar explosion in software platforms. Different vendors are vying to be the leading platform for software on mobile phones and tablet computers. The growth of the application market on mobile devices (“apps”) has proliferated the ways information can be provided to users. Web technology can also create accessibility challenges. For example, “Flash” video content and/or applications are very difficult to make accessible at this time.

Not only does content need to be accessible, the reading delivery system also needs to be accessible. The number and kinds of inaccessible platforms remains a challenge.because otherwise accessible content might be rendered inaccessible by the inaccessibility of a given software platform. This was clearly illustrated by the OCR and DOJ “Kindle” complaints, in which the user interface of the device itself was inaccessible to many students with disabilities.
 Any solution to address accessibility must, therefore, not only address particular content, but also content systems that render the information to the end user. 

It used to be that these platform issues could be more easily controlled by postsecondary institutions through centralized technology purchasing decisions. However, the increasing shift to mobile and personal devices has made the situation more complex, as students are likely to be accessing the same content through dozens of different hardware and software platform combinations. 

Historically, accessibility on new hardware and software platforms has been addressed as follows: A new innovation comes out, but accessibility is not built in. Time passes, and the accessibility issues are raised. Advocates file complaints, generally under civil rights law and generally against educational institutions, and gradually the most minimal of access gets included; mostly through the efforts of Assistive Technology producers, such as screen reader developers. With the proliferation of new technologies, the Assistive Technology vendors have to carefully pick and choose the software they will work with, leaving more and more applications without accessibility. 

Book/eBook Market

The nature of the postsecondary market is that a very large percentage (estimates range from 85% to 95%) of the instructional materials sold in the postsecondary market is produced by some ten large publishing organizations. The remaining 5% to15% of instructional materials is generated by approximately 6,000 other producers.
 Many of these remaining organizations, perhaps most, are not considered postsecondary publishers and therefore their content is very likely not produced in the same manner as the ten large publishers and certainly not in the same volume. It is not yet possible to predict the degree to which these organizations will embrace the postsecondary accessibility market model.
It is a widely held belief that building accessibility into a digital product creates incremental cost that can be a deterrent for publishers that are considering embracing the market model by creating accessible versions of some of their titles for the commercial marketplace. If they deem the incremental cost likely to prove unrecoverable, content producers are understandably likely to shy away from incurring the cost. Of course, if accessibility is a requirement to do business in the post-secondary market segment, this incremental cost can be justified as a requirement to compete in the larger market. 

A major concern for the publishing community that inhibits production of AIM is the lack of a clear, authoritative definition of what constitutes a suitably accessible product or file in the postsecondary environment. Without an explicit, stable definition of formats and best practices governing their production, publishers are sometimes hesitant to incur the costs to make the workflow changes that would enable them to produce more accessible products and files. Not only does this impact the potential for commercially available AIM, it also affects the ability of publishers to supply “quality” files in response to meet the needs of the other use cases.
Currently publishers are creating digital products of three kinds. The first are digital versions of their print-only works and the second are works that are born-digital. In the third category are products that are, from the outset, expected to be available both in print and in digital form (typically for incorporation into third party learning management systems or proprietary formats such as CourseSmart, VitalSource, Café Scribe and others). Publishers may have some products that are commercially available in print-only form, some that are digital only, and some that may be both.
For these products to be simultaneously available to students with and without disabilities wherever they may be enrolled, they must be created with accessibility built in. Further, providing accessibility in digital learning materials offers benefits that extend beyond providing supports for students with disabilities. There is the potential for many students to take advantage of cross-media representations of information such as text to speech, captioned videos, text transcripts of audio, and text equivalents for images. What may provide essential information access for a student with a disability may offer a non-disabled student an alternative means of interpreting information. For learning materials, the added functionality of embedded highlighting, bookmarking and note-taking, as well as built-in progress monitoring and supports to prompt a student to pay attention to critical information, are increasingly aspects of well-designed instructional materials designed with pedagogy in mind.
PDF Traditionally Used for Print Publishing

The Portable Document Format (PDF), was developed as a uniform way to view, print, and distribute print-based information regardless of a computer’s operating system
. While the original PDF was designed to only produce a fixed-layout document to replicate print-text & graphics—on screen, subsequent iterations of PDF have incorporated hyperlinks, interactive forms, increased levels of document security (designed to maintain the integrity of the original publication and/or restrict access to it), and embedded multimedia. In 2001, “tagging” was added to PDF, which added limited capacity to identify the structural and other elements of a document (headings, quotations, body text, reading order, etc.) to facilitate the repurposing of a PDF document across multiple devices and platforms.

While the addition of tagging did provide some capacity to separate the content of a PDF document from the manner in which it could be presented, the print foundation of PDF continues to present significant challenges in the more flexible and ever-increasing world of digital documents. These challenges are particularly noticeable in the area of accessibility for individuals with print disabilities. To make an accessible PDF document generally means it needs to be diligently authored with accessibility in mind, and, often, significant manual intervention is needed to achieve that outcome. As a result, most PDF documents remain inaccessible to students with print disabilities.

PDF/UA: a standards-based effort to define accessible tagging of PDF

In 2005, a group of stakeholders interested in developing a set of guidelines for the creation and distribution of PDF documents that were designed to be more accessible to and readable by individuals with print disabilities was established. The guidelines being established by the Portable Document Format Universal Accessibility group (PDF/UA) have subsequently entered the International Organization for Standardization (ISO) process, and although significant progress has been made towards developing clear benchmarks for creating accessible PDF documents, several ongoing challenges remain. Many PDF documents are not constructed to take advantage of either the flexibility or the accessibility of the available tagging functionality and the PDF/UA version closest to standardization (ISO/DIS 14289:1 (PDF/UA) does not

support math markup (so that mathematics would most likely be represented by an inaccessible picture of the equations).

Finally, PDF contains Digital Rights Management (DRM) settings to lock a document and prevent assistive technology from accessing it. Some documents provide access for blind persons using screen readers, but other assistive technology is still blocked from presenting the information using text-to-speech.

DAISY—The Digital Accessible Information System
Founded in 1996 to facilitate the transition of international talking book libraries from analog to digital technologies, the DAISY Consortium actively promotes the Digital Accessible Information System (DAISY) specification as the technical foundation for assuring access to text-based materials. Building on a research project that began in 1988 and produced its first working prototype in 1994, the DAISY initiative’s primary goal was the production of phrase-based recorded audio versions of print works. As the project evolved, the following core functions were added:

· Ability to skim the text, phrase by phrase or section by section, where section is a collection of phrases.
· Ability to search for different parts in the text-based table of contents.
· Ability to search for specific pages in the talking book.
· Ability to place and search for bookmarks in the book.
and in a future version:
· Ability to underline and make notes in the talking book.

The original 1996 DAISY Consortium represented six international talking book libraries. As of 2011, the Consortium has twenty full and nearly forty-five associate members representing an extensive international spectrum of stakeholders. Learning Ally, Bookshare, the National Federation of the Blind and NLS at the Library of Congress are Full members. The Consortium’s primary focus has been to refine, extend, and promote the international adoption of the DAISY standard for Digital Talking Books. The DAISY Consortium is the National Information Standards Organization’s (NISO’s) official agency for the Digital Talking Book standard, now DAISY 3, and this technical specification is undergoing final revision in anticipation of a formal update to DAISY in the latter part of 2011.

The National Instructional Materials Accessibility Standard (NIMAS), incorporated in 2004 into the reauthorization of the Individuals with Disabilities Education Act (IDEA) as the technical standard for all K–12 core textbooks and related instructional materials, is a subset of the DAISY specification. The National File Format Technical Panel that identified the NIMAS unanimously agreed that adoption of the well-established and actively implemented DAISY standard would significantly increase the availability of high-quality alternate format materials-braille, audio, digital text, and large print-for the nation’s qualifying students with print disabilities. There is also a pending recommendation to the Department of Education that MathML be formally included in the NIMAS K–12 standard, in order to improve the accessibility of STEM materials.
International Digital Publishing Forum (IDPF)—the EPUB3 Standard

In 1999 the stakeholder community involved in the production, distribution, and consumption of electronic books established the Open eBook Publishing Forum, or OEBF. This international organization saw the need to create a foundation specification, one based on open and readily usable standards, for the content, structure, and presentation of electronic books. As this organization evolved it increasingly came to represent the interests of eBook producers and developers, and in 2005 its name was changed to the International Digital Publishing Forum, or IDPF, to more accurately represent that orientation.
In 2009 the IDPF formally accepted a request by the DAISY Consortium to support the maintenance of the IDPF standards and specifications, formally uniting the efforts of trade organizations, disability advocacy organizations, and digital publishing technology groups in incorporating accessibility standards into the primary eBook publishing specification, EPUB3. As the revised DAISY standard evolves, its accessibility functionality has been effectively incorporated into the proposed update to the EPUB3 standard, version 3. The incorporation of the accessibility-focused DAISY standard into the broader EPUB3 specification is designed to ensure that EPUB3-based products are fully capable of supporting the accessibility requirements that are the foundation of DAISY. Simultaneously, this convergence of the two specifications supports the needs of the DAISY Consortium to attend to the accessibility challenges that digital materials can create if not addressed at the development and production stage. In addition, EPUB3 3 incorporates specifications for the use of rich media-audio, video, animations-and interactivity. It incorporates sophisticated supports for computer-generated (synthetic) speech, it incorporates Math Markup Language (MathML) for effectively rendering mathematics in an accessible manner, and it includes support for Scaled Vector Graphics (SVG) which can be used to create layered and navigable versions of images with embedded text equivalents, offering a significant boost to the production of tactile graphics. 

For content producers and publishers, EPUB3 supports reflowable content, which means it can be deployed on multiple devices, and it efficiently supports in-house publisher workflows as well as commercial product distribution and digital rights management (DRM). In the twelve years since its initial development, EPUB3 is steadily emerging as the format of choice for eBook development and distribution. Google, Apple, Adobe, Microsoft, Sony, Nokia, and many other vendors support EPUB3.

Convergence Enhances Access for All

The anticipated ratification of EPUB3with its incorporation of the DAISY accessibility requirements holds significant promise for the increased availability of commercial products that are useable, out of the box, by a wide range of consumers-those with disabilities and those without. EPUB3 provides a strong example of the efficiency and effectiveness that can be achieved by the combined efforts of a stakeholder community. While building accessibility features into EPUB3 products remains voluntary, all parties have expressed a strong commitment to producing materials useable by all. A recent (April, 2011) joint publication by the World Intellectual Property Organization; EDItEUR, the trade standards body for the global book and serials supply chains; and the DAISY Consortium entitled “Accessible Publishing; Best Practices Guidelines for Publishers” actively supports EPUB3 as the “Universal eBook format” 
 and points to the increasing awareness within the publishing community that accessible design and production is simply good business practice. 

Publishing on the World Wide Web

The World Wide Web Consortium (W3C), the international stakeholder organization convened to establish standards for the World Wide Web, early on recognized the need to make web-based content, resources and interactions accessible to individuals with disabilities, and launched the Web Accessibility Initiative (WAI) to address these needs. In 1999, W3C/WAI published the Web Content Accessibility Guidelines (WCAG) 1.0. This was superseded in 2008 by the Web Content Accessibility Guidelines (WCAG) 2.0, which serves as a guiding document for creating accessible digital content and for building accessible delivery mechanisms. WCAG 2.0 is supported by extensive technical and educational resources, including Techniques for WCAG 2.0; Understanding WCAG 2.0; and How to Meet WCAG 2.0, which developers can use throughout their development process. WCAG 2.0 was developed with multi-stakeholder input from around the world. It has become the predominant worldwide standard for web accessibility, and serves as a foundation for more specific accessibility standards such as DAISY.

W3C/WAI has also published other standards complementary to WCAG 2.0.

These include the Authoring Tool Accessibility Guidelines (ATAG), which address accessibility of the user interface for people with disabilities for any authoring tools used to produce web content, as well as support for production of accessible content; the User Agent Accessibility Guidelines (UAAG), which addresses accessibility of browsers and media players for people with disabilities; and Accessible Rich Internet Applications (WAI-ARIA), which provides solutions for accessibility of dynamic and interactive applications on the Web.

While acknowledging this arena of evolving technology standards, including a heightened awareness of the need to create interoperable specifications for the creation of accessible documents and their delivery systems, the Commission makes the following recommendations with respect to technology. 

· Recommendation #7: No National Format or Centralized Repository
The Commission does not recommend a single national file format solution like the K–12 National Instructional Materials Accessibility Standard (NIMAS) or a single centralized clearinghouse, file sharing network or national repository (NIMAC). The Commission recommends that postsecondary students with print disabilities would be best served by explicit support for a wide network of different options and suppliers.
The Commission’s charge from Congress included a directive to examine market model solutions, where accessible materials would simply be purchased. The Commission kept this market model solution firmly in mind, and had broad consensus that this would be the best long term solution to many accessibility challenges, including the two key questions around file format and repository. The Commission also looked closely at the existing K–12 system established as part of IDEA 2004, with the NIMAS file format and the NIMAC repository.

Technology is rapidly evolving, and students with disabilities have a wide array of needs, therefore locking accessibility into a current technology by recommending a single specific national file format is ill-advised. The Commission felt strongly that a more functional approach that allows for technical innovation while describing the functional requirements for accessibility was required. Because of the costs and delays involved in creating and supporting a new standard, the Commission also prefers to influence the accessibility of major standards that are already in or are expected to be in wide use.

The Commission perspective of functionality was driven by this guiding principle:

Technology developed or deployed to facilitate access to instructional materials must permit a user with a print disability the opportunity to acquire the same information, engage in the same transactions and enjoy the same services at the same time as the user without a disability, and with a substantially equivalent ease of use.
Although the NIMAS format does contribute to accessibility, and thousands of K–12 textbooks have been deposited into the NIMAC repository, the Commission uniformly agrees that the adoption of a NIMAS-style national format for postsecondary materials is inadvisable. A mandated disability-specific source file format would move away from the goal of a market model, where students with disabilities buy or legally obtain accessible content directly.

The Commission is in agreement that the wide range of needs of students with disabilities cannot be met by any single entity or organization. Rather than creating a national repository like the National Instructional Materials Accessibility Center (NIMAC) that serves K–12 students with print disabilities, it is preferable to support a system for locating accessible materials. To the greatest extent practical, students with disabilities should be purchasing mainstream accessible materials through the same channels as non-disabled students. There will, however, remain a strong need for DR/S offices and accessible media producers to ensure that remaining inaccessible materials are converted and low-incidence materials created (such as braille and tactile graphics).

When it is necessary for DR/S offices and accessible media producers to convert inaccessible content with accessibility augmentations, it should be possible to share this augmented work with other stakeholders to avoid the costly need to duplicate the accessibility work. These include such additions as tactile graphics, image descriptions (including converting text presented in inaccessible forms), captioning and descriptive video. For example, appropriately licensed postsecondary institutions should have some mechanism by which to exchange accessible content. If one institution has already undertaken to create an accessible version, other institutions that require the same title should not be required to invest in the time and effort to create a new accessible copy—at least when the effort is more than simple. The Commission noted the existence of several different file sharing networks already filling this need. The federated search recommendation 9 below will be important to ease the discovery of existing accessible works.

· Recommendation #8: Metadata
The Commission recommends that publishers, distributors, content producers & accessible media producers (AMPs) facilitate the distribution of new AIM products by including accessibility metadata used for marketing and discovery. Also, standards organizations are encouraged to incorporate and further develop accessibility specifications in their domains based on a common list of accessibility metadata

Including accessibility information in metadata would enable the discovery of accessible products more easily within publisher websites, bookstores, libraries, authorized entities and other information services. Metadata on accessibility would also enable postsecondary institutions to determine accessibility status of potential syllabus materials. One significant metadata framework that now includes accessibility metadata is ONIX for Books, the widely implemented XML-based framework maintained by EDItEUR (see www.editeur.org). ONIX is in use within most large and many mid-size and small publishers in North America, as well as in Europe and increasingly in the Asia-Pacific region. Other metadata frameworks include, for example, Dublin Core Open Source Metadata Framework, Bath Profile, MARC, and Metadata Object Description Schema.  

EDItEUR is an international metadata standards organization for the book and serials supply chain, and the only metadata standard with accessibility elements. This extension to ONIX, published in October 2011, allows publishers to specify that their products incorporate a range of features which promote accessibility—logical reading order, alternative textual descriptions and so on—in a highly granular manner. The extended accessibility information carried in ONIX data would exist alongside other bibliographic information, collateral data used for discovery and promotion and supply chain information. Full details of the extension to ONIX will be published on the EDItEUR website, and EDItEUR will also incorporate accessibility information into its ‘Best Practices’ guidelines aimed at publishers producing ONIX metadata. There is an established mechanism for future review and extension of the features that can be specified, as there is little doubt that new capabilities in future digital products will require ever more sophisticated description.

Once such metadata is available to the supply chain, educators would be able to select curriculum products offering the widest range of accessibility features. Equally, individual print-impaired readers will potentially be able to compare their personal accessibility requirements with the range of features offered by a product, to determine whether a particular product would be suitable for their needs.

The semantics of various codes used within the ONIX for Books Standard should ideally be incorporated in other metadata standards used for postsecondary materials, including: courseware, journals, OER, and learning objects, and in metadata used by libraries. As additional metadata is released, it should be incorporated into the various product distribution systems. Publishers, distributors, content producers, libraries, and authorized entities should be encouraged to use this accessibility metadata specification in their domain-specific metadata standards, e.g. MARC for libraries. Shared semantics will promote greater interoperability among the various metadata standards (though of course the exact syntax each metadata framework uses to deliver the information will vary).

· Recommendation #9: Federated Search
The Commission supports the development of federated search capabilities that enable individual students and DR/S Offices to make a single search online to locate pre-existing accessible resources.
Currently, there is no universal national discovery mechanism for students, DSS offices, college bookstores and entities that create, identify, or acquire accessible materials to learn about the availability of these materials. Users need to go to multiple different websites, searching for the specific content they need. There was agreement among the Commissioners that the development of federated search capabilities is a core requirement to make support of multiple sources of content practical. Just like a centralized repository is not the Commission’s recommended answer for this problem, a single centralized catalog is also not the best solution. Instead, the different companies and organizations that are sources of content should support ease of searching through federated searching internet search capabilities, where a single search goes to multiple places to find out what is available. Much as a user today uses a search engine to look for a print book is often offered a broad marketplace of retailers and suppliers, a stakeholder searching for an accessible book should also be presented with a list of available accessible options. This should attempt to capture a similar broad marketplace of commercial and non-commercial providers of accessible materials.
A federated search as described above needs the implementation of a common set of accessibility metadata such as that proposed by EDItEUR, a publishing standards consortium (see the discussion accompanying Recommendation 8: Metadata). Using this information an individual or organization seeking a specific format—e.g., braille, audio, DAISY, EPUB, etc.—could learn where that format is available and how to purchase or request such materials. As commercial eBooks become more and more accessible, it is expected that more and more postsecondary students will be able to purchase commercial eBooks if they know that they will meet the accessibility needs of those students. In addition, those organizations focused on specialized needs should be able to find out if a given resource in a specific specialized format is already available and doesn’t need to be recreated. 

This federated search capability should be easily integrated into different tools. Whether it is a hardware device, software application or website, the capability to search for accessible content should be widely available. The easier it is to discover and obtain accessible materials, the better off students with print disabilities will be in their educational pursuits.

· Recommendation #10: Accessibility Support in Authoring Tools
The Commission recommends that producers of courseware management systems, Web development software, word processors, and layout programs, among others, be encouraged to create accessibility wizards and prompts that inspect materials for accessibility as they are created and before they are distributed to students.
As more and more materials used in postsecondary instruction are created by more and more stakeholders, more and more instructional materials are being generated in inaccessible ways. Although the tools for authoring content generally support accessibility features, most authors are unaware of these features and inadvertently create inaccessible content. The best time to make something accessible is when it is being created in the first place.

The Commission unanimously agrees that popular authoring tools could be employed more efficiently and effectively by creators of instructional content if they contained built-in prompts and/or reminders to address accessibility during content development. For example, authors are the best people to describe the educational purpose of a graphic that is part of a textbook or a learning module, since they have subject-specific understanding of that resource. A person trying to make the graphic accessible after the fact lacks the contextual knowledge possessed by the author. For example, a “prompt” might monitor the content that an author is adding to a document (e.g., “you have added an image to this document. Have you supplied a text equivalent?”) while a “wizard” could guide the author through a specific process (e.g., “To add a text equivalent to the image you have added to the document, follow this sequence...”). By incorporating this type of universal design approach the incremental production costs would be marginal, and it would obviate the need for subsequent retrofitting for accessibility. 

In particular, the Commission recommends that for authoring or content development software designed to produce content for Web sites, courseware management systems, or as part of electronic documents, STEM materials containing equations and/or scientific notation must be provided to students with disabilities in an accessible form (images of equations alone will not suffice), such as MathML.

· Recommendation #11: Digital Rights Management
Content producers, supporting device manufacturers, providers and producers of software applications and their Digital Rights Management (DRM) suppliers should ensure that accessible versions of both materials and delivery systems are made available without harming publishers’ established and emerging distribution channels.
The Commission is unified in its support for ensuring that mainstream commercial versions of instructional materials are compatible with adaptive technology used to facilitate accessibility. The Commission believes device manufacturers, software applications producers, and publishers should coordinate and cooperate to ensure that DRM will not serve as an impediment to accessibility.

DRM is sometimes an impediment to accessibility because the devices or software used by students with print disabilities are not able to interpret the content that is protected by the DRM. Even if a student with a print disability lawfully acquires a copy of an accessible work, DRM may inhibit the use of that work on certain assistive devices or may inhibit certain features (e.g., text-to-speech, the ability to render the content in braille, the ability to enlarge font size) that are required by students with print disabilities.
To ensure that mainstream commercial versions are compatible with adaptive technology used to facilitate accessibility, device manufacturers, software applications producers, and publishers should coordinate and cooperate to ensure that DRM will not impede accessibility.. Technically, it should be possible to have DRM that discourages unauthorized copying while enabling content access with the full range of accessibility features. Facilitating such an expectation may be an appropriate function of a standard setting organization as described in Recommendation 1: Access Board.

Chapter 4—Capacity Building

Summary
The postsecondary population of students with disabilities includes students with a wide variety of physical and mental impairments, including sensory, learning, chronic health, episodic, bodily systemic, and cognitive impairments. Under Section 504 and Title II, the postsecondary process for obtaining academic adjustments for a disability differs greatly from the process used in the elementary and secondary education context. In the elementary and secondary context, public schools are required to seek out and identify students with disabilities, and to provide a free appropriate public education that may include, among other things, services and accommodations to those students, which can be described in a written plan such as an Individualized Education Program (IEP) under the IDEA
 or what is often referred to as a “504 Plan” under Section 504. In contrast, in the postsecondary setting, there are no “504 Plans” or IEPs, and colleges and universities do not have a duty to seek out and identify students with disabilities. Rather, students may request services from an institution’s DR/S office or though another appropriately designated university official. 

Accommodations in Postsecondary Settings

Postsecondary institutions may set their own policies and procedures for qualified students with disabilities to apply for auxiliary aids and services such as accessible instructional materials, as long as those policies and procedures are reasonable. At a postsecondary institution, once a student is determined to be a qualified student with a disability, adjustments are made on an individualized basis. A diagnosis of a disability by itself may not warrant an academic adjustment; it is the functional impact of the student’s impairment that determines whether or not an accommodation is appropriate. 
Auxiliary aids and services are typically provided by the school’s Disability Resource/ Service (DR/S) office. This office is an important gateway for postsecondary students with disabilities, since the office collaborates with the student to identify appropriate accommodations and negotiate the appropriateness of these accommodations with the course instructor. A GAO report on higher education and disability outlines an example of the process of how these offices might determine, and ultimately provide, the appropriate accommodations to a student with a disability. To receive accommodations, a DR/S office might require that students:
· Register with the Disability Services Office
· Work with the Disability Services Office to determine what accommodations are available and may be needed
· Provide recent and appropriate documentation of disability
· May need to visit a qualified professional for documentation
· May need additional disability testing
· Request accommodations at the Disability Services Office
· In some cases, take an accommodations letter to each professor and discuss needed accommodations 

Though some institutions follow a different sequence, these steps are representative of the procedure followed by many schools.

Registration with the DR/S office
Postsecondary students with disabilities are not required to self-identify, but if a student would like to receive academic adjustments for a disability, the onus is on the student to inform the institution of his or her disability (usually by contacting the DR/S office) so that he or she can receive services. At times, students are unaccustomed to initiating this type of self-advocacy and may not initiate this process at the beginning of a postsecondary experience.
, 
 In addition, some students may be reluctant to disclose their disabilities. The second wave of the National Longitudinal Transition Study (NLTS-2) found that about two-thirds of postsecondary students with disabilities receive no academic adjustments from their schools, often because students have not disclosed their disabilities.

Students with disabilities may attempt to undertake a postsecondary course of study without academic adjustments, and subsequently request services later in the year when they are already struggling and recovery from failure in courses may be difficult. Alternatively, students with disabilities who do not request services from their institutions may drop or change courses mid-year or transfer from one institution to another due to academic difficulties. Any of these situations may make it challenging for the institution to arrange academic adjustments in a timely manner.
Information on the persistence and success of first-year students with disabilities indicates that attrition rates are very high.
 In order to facilitate the informed transition of students from secondary to postsecondary settings, IDEA 2004 requires the secondary-level state or local education agency to create a Summary of Performance (SOP) to provide the student with information related to the diagnosis and functional impact of their disability. 
 As of 2008, the majority of states indicated that a Summary or Performance (SOP) was made available for each student exiting special educations services as required,
 however, many postsecondary DR/S personnel found the language of the SOP, with references to “modifications,” “success,” and “essential,” not to reflect existing postsecondary practice and the legal requirements guiding it.
 

Determining Appropriate Auxiliary Aids and Services
Once a student has identified him-or herself as an individual with a disability, requested an academic adjustment and provided appropriate documentation upon request, institution staff discuss with the student what academic adjustments are appropriate in light of the student’s individual needs and the nature of the institution’s program. Students with disabilities often possess unique knowledge of their disabilities and should be prepared to discuss the functional challenges they face and, if applicable, what has or has not worked for them in the past. Institution staff should be prepared to describe the barriers students may face in individual classes that may affect their full participation, as well as to discuss academic adjustments that might enable students to overcome those barriers. Public institutions are required to give primary consideration to the auxiliary aid or service that the student requests, but can opt to provide alternative aids or services if they are equally effective
. Private institutions have a similar obligation to provide auxiliary aids or services,
 and the best practice is to give primary consideration to the auxiliary aid or service that the student requests. They can also opt to provide an equally effective alternative if the requested auxiliary aid or service would fundamentally alter the nature of a service, program, or activity, or would result in undue financial or administrative burdens. 
 

Implementing Auxiliary Aids and Services

DR/S Offices strive to provide qualified students with appropriate academic adjustments in as effective and timely a manner as possible. Timelines can be affected by a number of factors, including the date of student course registration, the date of student notifying DR/S of course enrollment, the date when instructors identify the required materials, length of the class, and class and exam expectations. With respect to AIM, materials identification and DR/S notification are crucial variables. DR/S offices need to locate, acquire and, in most instances, convert materials into appropriate student-ready formats, and lack of information or last minute changes increase delays.

The Higher Education Opportunity Act now requires all postsecondary institutions to make bibliographic information of required textbooks and supplemental materials information available on the internet at the time of course registration.
 Although not designed to address the provision of AIM to students who require them, this provision, if consistently adhered to, has the potential to identify required course materials months before the beginning of class, and could prove to be beneficial to the DR/S office.

Even when the specifics of course materials are known, acquisition delays often occur. The nature of AIM requests is cyclical, with the majority of requests occurring just prior to or in the initial weeks of each term. Many DR/S offices are understaffed, with some having student to staff ratios of upwards of 350 to 1. 
 In many instances, students have become accustomed to receiving less than optimal versions of materials since having some version may allow them to keep pace with the course, whereas having none may necessitate withdrawal. The lack of timely delivery of AIM has even deterred some students from using DR/S to receive academic adjustments.
 Some DR/S providers also lack the knowledge and skill sets necessary to determine what AIM might be most appropriate for students, or the techniques and capacity to retrofit print or otherwise acquire AIM. In the case of digital materials like computer-based tutorial systems or library databases, there may be no way for DR/S to retrofit these, and this leads many students to feel they are not receiving the services they need.

Requesting Academic Adjustments from Faculty
Many academic adjustments granted by DR/S offices are provided in cooperation with the course instructor. Instructors and academic departments determine what are essential and necessary components of a class or course of study. Research has indicated that an unsupportive course instructor or faculty member can create a barrier to students needing academic adjustments.
,
,
,
 Students with learning or other “hidden” disabilities in particular may encounter additional problems. It is not unusual for instructors to perceive academic adjustments for these students (such as extended time or note takers) as negatively affecting the academic integrity of the assignment or of the course.
 These supports may be viewed as offering an “unfair advantage” to the student, a perception that can be magnified by the fact that, in contrast to physical or sensory challenges, the functional impact of a hidden disability may fluctuate significantly across different courses or assignments.
 In most circumstances, however, instructors do try to support both the DR/S office and the student in crafting academic adjustments (CITE).

Where there is widespread systemic or faculty-based awareness of the need for accessibility, instructors may select materials accordingly or proactively work with the DR/S office to acquire alternate versions. In other circumstances and where no institution-wide directives exist, instructors may not, or in some cases, cannot choose AIM (for example, some academic departments may select print or digital instructional materials for widespread use in Developmental or large-enrollment survey classes); In those situations DR/S must independently advocate for students to receive alternate formats as an academic adjustment. Instructors may be reluctant to provide major academic adjustments such as modified assignments, but they are generally willing to provide small academic adjustments and those whose necessity is immediately apparent.

There is a wide range of attitudes, perceptions, and practices across faculty, which means students with disabilities will have a range of experiences, even within the same department. Though attitudes do appear to be changing in some cases, academic adjustments and disabilities are not necessarily discussed openly,
 and students with disabilities still report having varying communication experiences with faculty.

Faculty Awareness and Training

One theme that has emerged from the recent literature is the need for formal training of faculty and staff to increase their understanding of disability. This orientation should include an awareness of disability characteristics, instructor’s legal rights and responsibilities, the nature and purpose of auxiliary aids and services, and other disability related issues, all of which can have an influence on the personal beliefs of faculty members.
 In fact, research indicates that training about disability-related issues, particularly in the form of workshops, has the ability to positively affect practice.

· Recommendation #12: Faculty/Staff Awareness and Capacity-Building
The Commission recommends thatFederally sponsored projects and programs encourage and support faculty and staff development on the selection, production and delivery of high quality Accessible Instructional Materials to meet the needs of diverse learners in postsecondary settings.
Federally-sponsored or competed projects, including grants, cooperative agreements and contracts that involve the design, development and/or creation of materials that could be used for postsecondary instruction need to be accessible. This is especially true for projects that produce digital content (web sites, white papers, research reports, instructional materials prototypes, etc.). The Commission strongly encourages postsecondary institutions to reference and utilize Section 508 procurement and purchasing guidelines in their product development descriptions and their applications for Federal funding. 
Federal
In addition, every postsecondary institution should offer a mandatory system-wide orientation for faculty, staff, teaching assistants and administrators on strategies for ensuring accessibility in all aspects of the education enterprise including readings, courseware and instructional technology, assessments, and instructor-made materials. Consideration should be given to establishing institutional benchmarks for proficiency in disability awareness and responsiveness to the need for accessible instructional materials. Higher education institutions, consistent with the requirements of the ADA and Section 504, should purchase authoring tools that produce accessible digital publications. 

· Recommendation #13: Cross-Agency Collaboration
The Commission recommends that the Department of Education consider additional collaborative and cross-agency measures to educate postsecondary institutions-faculty, staff, students and university leadership-about accessible instructional materials.
A number of Federal agencies: the National Science Foundation, The Departments of Education, Justice, Labor and others have initiatives or funded projects related to the accessibility of instructional materials and delivery systems. These agencies and departments need to collablorate in establishing a more unified and consistent approach to AIM.  Once established, these guidelines should be promoted across all departmental or agency grantees and contractors developing materials or instructional practices for postsecondary institutions.
Postsecondary educational institutions are a major player in the Commission’s area of focus and they should have clear mandates for educating their faculty, staff, students and leaders about accessibility laws, standards and practices. Federal departments and agencies should encourage postsecondary institutions to establish training programs (e.g., on-line courses to be completed by professors each year). These departments and agencies should consider the best means by which to facilitate this capacity building
· Recommendation #14: Braille & Tactile Graphics
The Commission recommends that the Federal government establish ongoing support for the creation of braille and tactile graphics materials in postsecondary settings.
As the Commission determined by stakeholder survey and research analysis, the predominant challenges associated with the delivery of high-cost AIM to low incidence students are (1) timeliness and (2) a lack of production/acquisition capacity. With respect to the first item, DR/S offices are often unaware of the need for these materials until the course is about to begin, due to late determination of required course materials by faculty and late or changed student enrollment; these inhibiting factors are amplified considerably when the materials are STEM related.

With respect to the lack of production/acquisition capacity, only a limited number of DSS offices produce literary braille in house; almost none produce Nemeth braille for mathematics or tactile graphics and, consequently, most rely on external agencies for these materials. Due to the rapid (average 18-month life cycle) updating of core instructional materials (textbooks and related resources) used in postsecondary institutions, the enormous number of materials in circulation and the limited number of duplicate requests per title (less than five, on average), it is unlikely that DSS offices can locate the materials they need in existing repositories.

Consequently, the majority of these materials need to be created in highly specialized formats in an ad hoc manner in order to provide students with equitable access to the course(s). As with any limited run production process, the requirement is for high quality, reasonable cost and rapid turnaround. In reality, DSS offices are left to pick any two of those three requirements.

With regard to braille production, the following barriers limit the efficiency of the process:

· Braille formatting rules are complicated and can be difficult to automate.
· Electronic publishing has created a “moving target” as far as the increasing variety of the print formats to be adapted to braille.
· There are a significant number of different electronic document formats used in the print world.
· The developers of early braille transcribing applications necessarily spent much of their effort on devising ad hoc rules-based algorithms to address the constraints of automating the translating of print to contracted braille when using older computer hardware with limited memory capacity.
· The small market for braille transcribing software coupled with standard software issues—maintenance of legacy code, requirements for upward-compatibility, expensive customer support, etc.—have not provided an opportunity for starting over from the ground up. Many improvements have been evolutionary, not revolutionary.

Braille users require braille and tactile materials for equal educational opportunity. Some individuals who are blind now have refreshable braille displays that are the equivalent of eBook readers for the sighted: these devices have pins that can pop up to display a single line 20 or more braille characters at a time. These displays now enable students with visual impairments to have all of their text available in braille form in memory, just like an eBook reader can hold hundreds of digital books. However, graphical content cannot be represented on these one-line displays. Graphics must be annotated with descriptive text and in many cases there is a need for physical tactile graphics. Music also needs to be created in specialized physical braille formats. There are only a limited number of duplicate requests for a huge volume of materials used in postsecondary settings; and demand is not sufficient to support prospective creation of braille or tactile graphics of most postsecondary titles, given current production technologies. Creating braille and tactile graphic versions of STEM, foreign language and music materials are the most time-consuming and costly to produce. 

For the foreseeable future, the production of tactile graphics will fall outside the scope of the commercial market. High production costs combined with the limited demand for these materials will require government support. The goal of this support would be to develop tools and content that lower the cost of developing and producing these specialized materials, and enable greater sharing of those adaptations being produced.

Federal funding for the development of open source tools and open content for braille and tactile graphics is needed. These freely sharable open content models should target materials that can be reused in postsecondary education as is, or with minor edits. For example, a detailed description and tactile version of a detailed diagram of the heart could be quickly adapted for many different images that depict the biology of the heart. Longer term, ongoing funding for provision of sharable braille and tactile materials will be needed. In addition, it is anticipated there will always be some one-time use braille and tactile materials for individual students that will still need to be produced by the local DR/S office.

· Recommendation #15: Captioning
Producers of instructional materials for the postsecondary education market (including the postsecondary institutions themselves) that incorporate synchronized audio and visual formats (VHS tapes, DVDs/CDs, video, Web video, etc.) should provide closed captions or subtitles for the deaf/hard of hearing (SDH). 

Captioning is a mature technology that was developed in the 1970s. The FCC (Federal Communications Commission) has required captioning of most television programs since 1996. Analog television sets greater than 13 inches have had captioning decoders built in since 1993 and digital TVs since 2002.

The issue of captioning is of particular concern for institutions of higher education. Not only is captioning required for access by many students with auditory disabilities, but it is also an excellent example of universal design for learning.

Studies by numerous researchers (Price, 1983; Bean & Wilson, 1989; Spanos & Smith, 1990; Garza, 1991; etc.) have shown that understanding and retention are improved for mainstream students, especially language learners, when discussions of unfamiliar subjects and new vocabulary can be seen and heard at the same time. (i.e., synchronized text and audio) There are many reasons for including captions on videos: searchability, indexing, ESL (English as a second language) viewers, people in other countries, not wanting to disturb others, loud locations, and automatic translations to other languages.

Captioning is neither difficult nor exorbitantly expensive. Costs vary greatly by producer and decrease with scale; captioning averages anywhere from $8-$25/minute. In addition, small businesses can claim tax credits for making video accessible to deaf and hard of hearing people with captions through the Disabled Access Credit (IRS Form 8826). While the cost for captioning is not exorbitant, multiple campuses spending the money to caption the exact same video at their own expense is a significant waste of resources. Were that same video to be captioned by the producer, the cost of captioning would add only pennies to the per unit cost. 

From a market perspective, captioning is a critical emerging issue. Many campuses are developing policies of only purchasing videos for classroom use that are closed captioned, and many vendors, in recognition of this fact, are beginning to caption their materials. Given these trends, we recommend phasing in the captioning requirement to apply to materials created after a date certain to be negotiated with the publishing and video industries.

Chapter 5—Demonstration Projects

· Recommendation #16: Campus-wide Exemplar Project
The Commission recommends that the Department of Education fund a demonstration project to one or more postsecondary institutions engaged in validating an effective campus-wide approach to all aspects of the provision of accessible instructional materials and their systems of delivery. 

The Commission understands that the effective provision of AIM is a process that crosses major segments of the institutional organization including administration, facilities and services, student affairs, and academic affairs. To that end, it is recommended that the proposed priority be differentiated from more typical demonstration projects, in requiring the involvement and endorsement of institution-level leaders from each segment area. At a minimum these would include the President and/or Chancellor, Provost, Dean(s), and Vice President(s) of Student Affairs divisions.

The Commission expects that through the implementation of this demonstration project; the resultant outcome(s) will be replicable models that can be referenced, modified, and implemented across other postsecondary settings to advance the effective provision of AIM and its delivery systems. 

· Recommendation #17: Science, Technology, Engineering, Mathematics (STEM)
The Commission recommends that Congress appropriate funds for the Department of Education to support a faculty development demonstration project to develop and validate effective practices in the creation and provision of universally designed instructional materials in science, technology, engineering & mathematics (STEM) courses and laboratory classes.
As significantly reflected in testimony and referenced elsewhere in this report, STEM is an arena where instructional materials, practices, and the systems that facilitate their delivery and use are more challenging than other curricular areas. Enrollment and graduation rates in STEM fields for students with disabilities are remarkably low due to the complex nature of the instructional materials and the correlated challenges in the accessible presentation of those materials. Difficulty is enhanced by the great variance in teaching and learning styles inherent in many STEM disciplines. Additionally, expert testimony has repeatedly affirmed the extraordinarily critical role that faculty in the STEM fields play in creating, providing and maintaining instructional materials, activities, and methodologies central to effective STEM education. While expert in specific content areas, postsecondary faculty are not routinely educated or expert in the application of universal design for teaching and learning principles to their specific academic setting. 

Given these two very important, and interdependent factors, the need is paramount for the development of a program that will ultimately enhance the capacity of STEM faculty to most fully include students with disabilities.

· Recommendation #18: Access to Accessible Instructional Materials
Section 773: The Commission recommends that the Department of Education fund demonstration projects to improve the quality, efficiency and timeliness of the acquisition and provision of AIM and reduce duplication of effort. 

Create chart matching Sect 773 & Jim’s 773 suggestions

The Commission was specifically charged with making recommendations on the best ways to implement demonstration projects described Section 773 of the HEOA. The goal of these demonstration projects would be to advance new directions for systems change and improvement around the provision of AIM. Recommendations 8 and 9 on metadata and federated search are designed to both promote the market model as well as improving the efficiency of specialized services for providing AIM. Recommendation 7 recommending against the establishment of a centralized repository, describes how several networks have already been developed to share accessibility improvements made to existing works. Demonstration projects could build and extend these early prototype solutions. 

To ensure successful implementation of the described projects, the Department of Education should ensure:

· specific content-experts are included in the pool of proposal reviewers; and 
· aggressive project requirements of evaluation, replication capacity, and scalability of demonstrated programs.

This report, and members of the Commission, will be important resources to be consulted during the development of the call for proposals.

Additional on Audio Description—Where to put??

In addition, content that cannot be gleaned from the sound track alone should be available through some other nonvisual means—such as audio description, liner notes, accompanying commentary, etc. When the files are audio only, then a text transcript would be required.
The Commission has not recommended providing audio description under all conditions, but rather, recommends requiring that when an understanding of a video cannot be gleaned from the audio information or narration contained in the video itself that some alternative means of understanding that information be provided. 
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