State Authorization Questions and Answers:  June 19, 2015
Q:  What is state authorization?

A:  State authorization is a longstanding requirement in the Higher Education Act that requires institutions to be authorized in the state in which they are located as a condition for eligibility to receive Title IV Federal student aid.  In 2010, the Department clarified the role and minimum expectations of States in approving an institution and monitoring complaints from the public about its operations.  As part of its October 2010 negotiated rulemaking "package" of program integrity regulations to better protect students and taxpayers, the Department made state authorization a meaningful requirement to improve State oversight of institutional quality, fraud and abusive practices.
  
Q:  What does the regulation require? 

A:  The regulation and guidance can be found here.  They require, first, that an institution is authorized, by name, to provide postsecondary education in the State. The final regulations provide significant flexibility to States and clarify that an institution may be authorized based on different methods, such as through State charters, State laws, State constitutional provisions, licenses, or articles of incorporation that authorize an entity to offer educational programs beyond secondary education in the State.  If a State has an additional approval or licensure requirement, the institution must comply with those requirements.  Second, institutions are also required to identify the State’s student complaint process to their students. States also have a number of options available to fulfill that requirement.  
Q:  What are the chances of the Department granting an additional extension?

A:  No further across- the- board extensions will be provided for this regulation, which was originally published to go into effect on July 1, 2011.  As the June 19 Dear Colleague Letter (DCL) describes, institutions will be reviewed for compliance with the state authorization regulation on a case-by-case basis during the normal course of business.

Q:  How will this regulation be implemented?
A:  As the June 19 DCL describes, institutions that have obtained sufficient State authorization during the periods when the extensions were in place will have that status confirmed when they are reviewed by Department staff in the ordinary course of business.  Institutions located in States where agencies are still putting in place a sufficient State authorization process may have their current status continued for a reasonable period to permit a State process to become final.  Institutions whose State authorizing agency has a sufficient process but declines to authorize the institution will have their status resolved when they are reviewed by Department staff in the ordinary course of business.  

Q:  Will there be another delay?  If so, why doesn’t the Department rescind the regulation or find another penalty to enforce it?
A:  Many States have reviewed their authorization process to ensure institutions have access to an acceptable state authorization process, and the Department will have a case by case oversight for this requirement going forward.


Q:  Wasn’t a provision of the regulation overturned by a court?  Does this mean ED doesn’t have the authority to enforce the rest of the regulation?
A:  The court invalidated a State authorization provision that dealt with distance education.  The remainder of the State authorization requirements, that institutions must obtain State authorization where those institutions have a physical location, was not affected by the court ruling.

Q:  Why should an institution be punished if the state doesn’t have the proper authorization procedures/processes?  Shouldn’t ED have been aware?
A:  Institutions have always had to meet certain minimum state requirements in order to participate in the Federal student aid programs, and these regulations established more detailed requirements to protect students better.  States that are not upholding their responsibilities for oversight under the Higher Education Act put both students and taxpayers at risk.  The Department has provided ample time – over four years – for states and institutions to comply with this regulation.

Q:  Why can’t ED update institutions on their individual status?
A:  The Department monitors an institution’s status during the ordinary course of business through the institutional recertification process, through applications to add new programs or locations, in response to outreach from students or other agencies, or through the resolution of audits and program reviews.  In this manner, the State authorization for a participating institution will routinely be monitored on an ongoing basis and the Department will work with institutions under review to ensure that they are aware of their status. Schools should work with their authorizing agencies to make sure they are up to date with the agency’s requirements.

Q:  Why can’t I find out the status of my state from the Department?
A:  State arrangements have been changing frequently as the effective date approaches.  We encourage institutions to reach out to their State authorizing agency and FSA to ensure that they are in compliance with the regulation. 
Q: Is there something I need to do prior to my re-certification?  Will this be due July 2015 or at the time of recertification?
A:  Satisfaction of the State authorization requirements will be reviewed on a case-by-case basis when each institution comes up for recertification or another review action.  Institutions in States where the State authorization process is changing should ensure that they have any relevant documents available to provide upon request to the Department.

Q:  My institution may have difficulty meeting this deadline.  What should we do?
A:  As described in the June 19 DCL, institutions will be reviewed for compliance to the State authorization regulation during the course of normal business.  Institutions should work with their State authorizing agency and FSA to ensure they are meeting all requirements. 
Q:  My state may have difficulty meeting this deadline.  What should we do?
A:  States without an acceptable complaint system and State agencies lacking a compliant authorization process put every institution they oversee in jeopardy of losing Title IV aid eligibility.  The Department has worked and will continue to work with States and their agencies to prepare them for the July 1, 2015 implementation date.  To discuss your State’s plan for meeting the regulatory requirements, please contact Sophia McArdle at (202) 219-7078 or by e-mail at stateauthorization@ed.gov.   
Q:  Will the Department be providing TA?

A:  The Department has previously provided guidance on the State authorization requirements here.  
· State officials and agencies: If you believe some institutions in your State may have difficulty complying with these requirements, or to discuss your State plan for meeting the regulatory requirements, please contact Sophia McArdle at (202) 219-7078 or by e-mail at stateauthorization@ed.gov.  
· Postsecondary institutions:  Please contact your State authorizing agency to ensure you have the necessary process in place to meet these requirements.  If you have questions, please contact your School Participation Division at the contact numbers on the following link: http://www.eligcert.ed.gov/.  
Q:  Has ED provided guidance on the regulations?
A:  Yes, the Department has previously provided guidance on the State authorization requirements here.

� The oversight role of States is expressly contemplated in the Higher Education Act (HEA), which requires each state to:  (1) provide the Secretary, upon request, information with respect to its process for authorizing institutions to operate within the state; (2) notify the Secretary promptly whenever the state revokes a license or other authority to operate an institution; and (3) notify the Secretary promptly whenever the state has credible evidence that an institution has committed fraud in the administration of title IV student aid programs, or has substantially violated a HEA provision.





