|
TouchNet

SET THE CURVE® V

April 2, 2014

Ms. Pamela Moran

U.S. Department of Education
Office of Postsecondary Education
1990 K Street, N.W.

Washington, DC 20006

Dear Ms. Moran;

| would like to thank the Departrment for its efforts and diligence in preparing the first draft of proposed
revisions to existing regulations for Cash Management (issue Paper 4). The Department has proposed
many positive changes that will make a significant difference in how debjt cards are used for the delivery
of Title IV funds. TouchNet has included suggested changes to the Department’s proposal as comments
where applicable in the attached copy of Issue Paper 4. For easy reference, here are some of the key
changes we are proposing:

Conditions for Making A Direct Payment — Section 668,164(d}{4):

The preference for the student’s own financial account needs to be reinforced. "This is a key
provision, and it should have some teeth, At minimum students should be notified by the
school of this preference in writing and on the cémpus website before the start of each term.
Where possible, the new regulatory language should include user interface templates and
screen shots to demonstrate how the options should be presented to students. This will help

institutions and service providers understand the intent of the Department’s rules on making
Direct Deposit/EFT the first choice.

Sponsored Account — Section 668.164(e):

There is potentially conflicting language in section (e). If the servicer can be a surrogate for the
institution and under 668.164(e){7) the institution cannot provide student information

{presumably including a student’s name and address) to the servicer until the student or parent

consents to the opening of the account, does that mean that, under {e)(2}, the school itself, and
not the servicer, must inform the student about the account and obtain the student’s

consent? If so, why does (e){3} say that the school must “review any information that is
provided to the student,” when the school itself provided the information in the first place?

If the servicer is a surrogate for the school, this provision does little to prevent past marketing
abuses. The servicer, for example, can (i) obtain student information from the school, (i) send a
fetter to the student, explaining the terms and conditions of the account and seeking the
student’s consent to open an account; (iii) then, once the consent is received, send out the debit
card — a slight reordering perhaps, but not a meaningful change, in the process.
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Marketing:

When a school “sponsors” and lends its credibility to a bank, the school and the bank, acting
together, should have a higher duty to the students than the bank acting on its own. That duty
should include not only the requirement to explain the terms and conditions of the account, but
also the requirement to show how the account compares, generally, to other accounts in the
marketplace. It does little good to fully understand terms of a bad deal, if a student doesn’t
know it’s a bad deal in the first place.

Prohibit the use of rewards and incentives to entice students to choose to open a new account.
The Credit CARD Act of 2009 offers specific language to colleges and universities as it pertains to
marketing credit cards to students and those provisions which should be extended to bank
accounts, debit cards and prepaid cards. The risk to students is once they open a financial
account with a servicer they are now a customer of the financial institution and subject to a
wide variety of product marketing efforts.

User Fees/Cash Access:

The rules should prohibit “pay to pay” fees such as the PIN debit fee used by two servicers. This
would enable students to get cash back at the point-of-sale which creates more access to their
money. If the Department allows PIN debit fees, it should impose specific explanatory
requirements, if not in the regs, in subsequent guidance (like having to push “credit” when using
a debit card). .

Require disclosure of a descriptive and easy-to-understand, standardized fee schedule that lists
all fees that could potentially be incurred. Service providers should also provide the average
annual cost of a debit account for students to clearly understand the cost of having an account
with normal usage patterns. '

On the following pages please find additional recommendations in a “marked up” version of the first
draft of proposed rules for Cash Management. Again, | am encouraged by the work of the committee
and the Department and look forward to receiving the next draft.

Sincerely,

Daniel 1. Toughey
President | TouchNet

Attachment



Dan Toughey Proposed Regulatory Changes Apr 2 2Q14 ‘

Issue Paper 4
Program Integrity and Improvement Issues
Issue: Cash Management
Statutory Cites: §8§484, 487, and 498 of the HEA
Regulatory Cites: 34 CFR Part 668, Subpart K

Summary of Change: The current regulations in 34 CFR Part 668, Subpart K, govern the ways
that an institution requests, maintains, disburses, and otherwise manages title IV, HEA program -
funds. The proposed changes would revise existing regulations to address the allowable methods
and procedures for institutions to pay students their title IV student aid credit balances; would
prohibit fund sweeps or other practices that expose title IV funds to financial risk; would provide
additional consumer protections governing the use of prepaid cards and similar financial '
instruments; would include provisions designed to provide students free access to their full title
IV credit balances; would require neutrality in marketing materials provided to students; would
acknowledge the Secretary’s authority to make direct disbursements of title IV aid; and would
clarify permissible dishursement practices and agreements between institutions and other entities
that assist the institution in making title I'V paymenis to students. The proposed changes also
include a number of technical changes, the most significant of which eliminates language that
govemned the disbursement of FFEL program funds. '

Changes: See attached regulatory text.




- 668.161 Scope :
(a) General. (1) This subpart establishes the rules under which a participating institution requests,
maintains, disburses, and otherwise manages title IV, HEA program funds.

(2) As used in this subpart—

(i) The title IV, HEA programs include the Federal Pell Grant, Trag-Afghanistan Service
Grant, TEACH Grant, FSEOG, Federal Perkins Loan, FWS, and Direct Loan programs,
and any other program designated by the Secretary,

(i) A day is a calendar day, unless otherwise specified;

(ii) The term “parent” refers to the parent borrower of a Direct PLUS Loan;

(b) Federal interest in title [V, HEA program funds. Except for funds provided by the Secretary
for administrative expenses, and for funds used for the Job Location and Development Program
under subpart B of the FWS regulations, funds received by an institution under the title IV, HEA
programs are held in trust for the intended beneficiaries or the Secretary.. The institution, as a
trustee of those funds, may not—




§668.162 Requesting funds.

(a) General The Sccretary has sole discretion to determine the method under which the Secretary
provides title IV, HEA program funds to an institution. In accordance with procedures
established by the Secretary, the Secretary may provide funds to an institution under the advance,
reimbursement, or cash monitoring payment method.

" (b) Advance payment method. (1) Under the advance payment method, an institution submits a
request for funds to the Secretary. The institution's request may not exceed the amount of funds
the institution needs immediately for disbursements the institution has made or wili make to
eligible students and parents; '

(2) If the Secretary accepts that request, the Secretary initiates an electronic funds transfer
(EFT) of that amount to the Federal bank account designated by the institution; and

(3) The institution must disburse the funds requested as soon as administratively feasible but
no later than three business days following the date the institution received those funds.

() Reimbursement payment method. (1) Under the reimbursement payment method, an
institution must credit a student’s ledger account, or pay the student or parent directty, for the o

{2) An institution seeks reimbursement by submitting to the Secretary a request for funds that
does not exceed the amount of the disbursements the institution made to students included in
that request;

(3) As part of its reimbursement request, the institution must—
(i} Identify the students or parents for whort reimbursement is sought; and

{ii) Submit to the Secretary, or entity approved by the Secretary, documentation that
shows that each student or parent included in the request was—

|
! (A) Eligible to receive and has received the title IV, HEA program funds for which
i reimbursement is sought; and |
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{4) The Secretary approves the amount of the institution's reimbursement request for a
student or parent and initiates an EFT of that amount to the Federal bank account designated
by the institution, if the Secretary determines with regard to that student or parent that the
institution—

(i) Accurately determined the student's or parent’s eligibility for title IV, HEA program
funds;

(ii) Accurately detemﬁned the amount of title IV, HEA program funds disbursed,
including the amount paid directty to the student or parent; and




(iii) Submitted the documentation required under paragraph (¢)(3).

(@) 5

payment method, an institution must credit a student’s [cdger account, or pay the student or
parent directly, for the amount of title IV, HEA program funds that the student or parent is
eligible to receive,  before the
institution—

(1) Submits a request for funds under the provisions of the advance payment method
described in paragraphs (b)(1) and (b)(2), except that the institution’s request may not exceed
the amount of the disbursements the institution made to the students included in that request;
or

(2) Seeks reimbursement for those disbursements under the provisions of the reimbursement
payment method described in paragraph (c), except that the Secretary may modify the
documentation reguirements and review procedures used to approve the reimbursement
request.

§668.163 Mamtammg and accounting for funds.

(2) For each bank account that includes title IV, HEA program funds, an institution must
clearly identify that title IV, HEA program funds are maintained in that account by—

(1) Including in the name of each bank account the phrase “Federal Funds”; or

(ii)(A) Notifying the financial institution that the bank account contains title IV, HEA
program funds that are held in trust and retaining a record of that notice; and

(B) Except for a public institution located in a State B2 foriSH nsaAEGH, filing
with the appropriate State or municipal government entity a UCC—1 statement
disclosing that the bank account contains Federal funds and maintaining a copy of
that statement.

{1) Any interest carned on Federal Perkins Loan Program funds is retained by the institution
as provided under 34 CFR 674.8(a).




{2) If an institution maintains other title IV, HEA program funds in an interest-bearing
account, the institution may keep the initial $250 it eamns on those funds during an award
year. By June 30 of that award year, the institution must remit to the Secretary any earnings
over $250. '

§668.164 Disbursing funds.

(a) Disbursement. (1) Except as provided under paragraph (2)(2), a disbursement of title IV,
HEA program funds occurs on the date that—

(i) The institution credits the student's ledger account or pays the student or parent
directly with—

(A) Funds received from the Secretary; or
(B) Institutional funds used in advance of receiving title IV, HEA program funds; or

s
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(2)(i) For a Direct Loan where the student is subject to the delayed disbursement
requirements under 34 CFR 685.303(b)(4), if an institution credits a student's ledger account
with institutional funds earlier than 30 days after the beginning of a payment period, the
Secretary considers that the institution makes that disbursement on the 30th day after the
‘beginning of the payment period; or '

{if) If an institution credits a student's ledger account with institutional finds earlier than
10 days before the first day of classes of a payment period, the Secretary considers that
the institution makes that disbursement on the 10th day before the first day of classes of a
payment period.

{b) Disbursements by payment period. Except for paying a student FW'S wages at least once a
month, as provided under 34 CFR 675.16{a)(2), or for making early, late, or retroactive
disbursements, as provided under paragraphs (g), (h), and (i) respectively, an institution must
disburse during each payment period the amount of title IV, HEA program funds that an enrolled
student or parent is eligible to receive for that payment period. ’
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(1) An institution may credit a
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(d) Direct payments. (1} Except as prowded under paragraph {d}(3), an institution ‘makes a direct
payment-—

student is

jrentaithorized

{A) Initiating an EFT of that amount to the student’s financial account;

(B) Issuing a check for that amount payable to the student; or

(C) Dispensing cash for which the institution obtains a receipt signed by the student.

(ii) To a parent, for the amount of the Direct PLUS Loan funds that a parent does not
authorize the student to receive, by—

(Aj Initiating an EFT of that amount to the parent’s financial account;

(B) Issuing a check for that amount payable to the parent; or

(C) Dispensing cash for which the institution obtains a receipt signed By the parent.
(2) Issuing a check. An institution issues a check on the date that it —

(i) Mails the check to the student or parent; or

i
i
i
;
I
i



(ii) Notifies the student or parent that the check is available for immediate pick-up ata
specified location at the institution. The institution may hold the check for no longer than
21 days after the date it notifies the student or parent. If the student or parent does not
pick up the check, the institution must immediately mail the check to the student or
parent, pay the student or parent directly by other means, or retumn the funds to the
appropriate title IV, HEA program.




(7) May not make any claims against the funds in the account without the written permission
of the student or parent, except for correcting an error in transferring the funds in accordance

(10) May not market or portray the financial account, debit card, prepaid card, or access
device as a credit card or credit instrument, or subsequently convert the account, card, or
device to a credit card or credit instrument;




(f) Title IV, HEA credit balances. (1) A title [V, HEA credit balance occurs whenever the
amount of title IV, HEA program funds credited to a student’s account for a payment period
exceeds the amount assessed the student for allowable charges associated with that payment
period as provided under paragraph (c}. ’

(2) Except as provided in paragraph'(f)(ii), an institution must pay a title IV, HEA credit
balance directly to the student as soon as possible, but no later than—

(i) 14 days after the balance occurred if the credit balance occurred after the first day of
class of a payment period; or

(if) 14 days after the first day of class of a payment period if the credit balance occurred
on or before the first day of class of that payment period.

(g) Early disbursements. (1) Except as provided in paragraph (g)(2) for 2 first-year, first-time
borrower or a student employed under the FWS program, the earliest an institution may disburse
title IV, HEA funds to an eligible student is—

(i) If the student is enrolled in a credit-hour program offered in terms that are
substantially equal in length, 10 days before the first day of classes of a payment period;

(ii) If the student is enrolled in a credit-hour program offered in terms that are not
substantially equal in length, a non-term ¢redit-hour program, or a clock hour program,
the later of — .

(A) Ten days before the first day of classes of a payment period; or



(B) The date the student completed the previous payment period for which he or she
received title IV, HEA program funds.

(2) An institution may not-—

(i) Make an early disbursement of a Direct Loan to a first-year, first-time borrower who is
subject to the 30-day delayed disbursement requirements in 34 CFR 685.303(b}(4). This
restriction does not apply if the institution is exempt from the 30-day delayed
disbursement requirements under 34 CFR 6835.303(b)(4)(1}(A) or (B); or

(h) Late digbursements. (1) Ineligible studeni. For purposes of this paragraph, an otherwise
eligible student becomes ineligible to receive title IV, HEA program funds on the date that—

(i) For a Direct Loan, the student is no longer enrolled at the institution as at least a half-
time student for the period of enrollment for which the loan was intended; or

(ii) For an award under the Federal Pell Grant, FSEOG, Federal Perkins Loan, Irag-
Afghanistan Service Grant, and TEACH Grant programs, the student is no longer
enrolled at the institution for the award year.

(2) Conditions for 2 late disbursement. Except as limited under paragraph (h)(4), a student
who becomes ineligible, as described in paragraph (h)(1), qualifies for a late disbursement
fand the parent qualifies for a parent Direct PLUS Loan disbursement) if, before the date the
student became ineligible— e

(i) The Secretary processed a SAR or ISIR with an official expected family contribution
for the student for the relevant award year; and

(i1} A) For a loan made under the Direct Loan Program or for an award made under the
TEACH Grant Program, the institution originated the loan or award;

(B) For an award under the Federal Perkins Loan or FSEOG programs, the institution
made that award to the student.

(3) Making a [ate disbursement Provided that the conditions described in paragraph (h)(2)
are satisfied—

(i} If the student withdrew from the ins_ti'tution during a payment period or period of
enrollment, the institution must make any post-withdrawal disbursement required under
§668.22(a)(4) in accordance with the provisions of §668.22(a){5};

(ii) 1f the student completed the payment period or period of enrollment, the institution
must provide the student or parent the choice to receive the amount of title IV, HEA
program funds that the student or parent was eligible to receive while the student was
enrolled at the institution. For a late disbursement in this circumstance, the institution
may credit the student’s ledger account as provided in paragraph (¢); or
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(iii) If the student did not withdraw but ceased to be enrolled as at least a half-time
student, the institution may make the late disbursement of a loan under the Direct Loan
program to pay for educational costs that the institution determines the student incurred
for the period in which the student or parent was eligible.

{4) Limitations. (i) An institution may not make & late disbursement later than 180 days after
the date the institution determines that the student withdrew, as provided in §668.22, or for a
student who did not withdraw, 180 days after the date the student otherwise became
ineligible, pursuant to paragraph (h)(1).

(i) An institution may not make a late second or subsequent disbursement of a loan under :
the Direct Loan program unless the student successfully completed the period of :
enrollment for which the loan was intended.

(iii) An institution may not make a late disbursement of a Direct Loan if the student was a
first-vear, first-time borrower as described in 34 CFR 685.303(b)(4) unless the student
completed the first 30 days of his or her program of study. This limitation does not apply
if the institution is exempt from the 30-day delayed disbursement requirements under 34
CFR 685.303(b)(4)(1)(A), (B), or (C).

(iv) An institution may not make a late disbursement of any title IV, HEA program
assistance unless it received a valid SAR or a valid ISIR for the student by the deadline

(i) Returning funds. (1) Netwithstanding any State law (such as a law that allows funds to
escheat to the State), an institution must return to the Secretary any title IV, HEA program funds,
except FWS program funds, that it attempts to disburse directly to a student or parent that are not
received by the student or parent. For FWS program funds, the institution is required to return
only the Federal portion of the payroll disbursement.

(2) If an EFT to a student’s or parent’s financial account is rejected, or a check to a student or
parent is returned, the institution may make additional attempts to disburse the funds,
provided that those attempts are made not later than 45 days after the EFT was rejected or the
check returned. In cases where the institution does not make another attempt, the funds must
be returned to the Secretary before the end of this 45 day period.

{3} If a check sent to a student or parent is not returned but is not cashied, the institution must
return the funds to the Secretary no later than 240 days after the date it issued the check.

(k) Provisions for books and supplies. {1) An institution must provide a way for a student who is
eligible for: obtain or purchase, by the seventh day of a payment__

period, the books and supplies applicable 1o the payment period if, 10 days before the beginning
of the payment period—
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(i) The institution could disburse the title IV, HEA program funds for which the student is
eligible; and

(ii) Presuming the funds were disbursed, the student would have a credit balance under
paragraph (1) of this section.

(2) The amount the institution provides to the student to obtain or purchase books and
supplies is the lesser of the presumed credit balance under this paragraph er the amount
needed by the student, as determined by the institution.

(3) The institution must have a policy under which the student may opt out of the way the
institution provides for the stident to obtain or purchase books and supplies under this
paragraph.

(4) If a student uses the way provided by the institution to obtain or purchase books and

supplies under this paragraph, the student is considered to have authorized the use of title IV,

HEA funds and the institution does not need to obtain a written authorization under
paragraph (c) and §668.165(b) for this purpose.

§668.165 Notices and authorizations.

(a) Notices: (1) Before an institution disburses title IV, HEA program funds for any award year,
the institution must notify a student of the amount of funds that the student or his or het parent
can expect to receive under each title IV, HEA program, and how and when those funds will be
disbursed. If those funds include Direct Loan Program funds, the notice must indicate which
funds are from subsidized loans and which are from unsubsidized loans.

{2) Except in the case of a post-withdrawal disbursement made in accordance with

§668.22(a)(5), if an institution credits a student's account at the institution with Direct Loan,
Federal Perkins Loan, or TEACH Grant Program funds, the institution must notify the
student or parent of—

(i) The anticipated date and amount of the disbursement;
(if) The student's right or parent's right to cancel all or a portion of that loan, loan
disbursement TEACH Grant, or TEACH Grant disbursement and have the loan proceeds
and TEACH Grant proceeds returned to the Secretary ; and
{iii) The procedures and time by which the student or parent must notify the institution
that he or she wishes to cancel the loan, loan disbursement, TEACH Grant, or TEACH
Grant disbursement.

(3} The institution must provide the notice described in paragraph (a}(2) in writing—
(i) No earlier than 30 days before, and no later than 30 days after, crediting'ﬂle student's

ledger account at the institution, if the institution obtains affirmative confirmation from
the student under paragraph (2)(6)(i); or

12




| (i) No earlier than 30 days before, and no later than seven days after, crediting the
student’s ledger account at the institution, if the institution does not obtain affirinative
confirmation from the student under paragraph (a)(6)(i).

(4)(i} A student or parent must inform the institution if he or she wishes to cancel all or a
portion of a loan, loan disbursement, TEACH Grant, or TEACH Grant disbursement.

(i) The institution must return the loan or TEACH Grant proceeds, cancel the loan or
TEACH Grant, or do both, in accordance with program regulations provided that the
institution receives a loan or TEACH Grant cancellation request—

(A) By the later of the first day of a payment period or 14 days after the date it
notifies the stedent or parent of his or her right to cancel all or a portion of a loan or
TEACH Grant, if the institution obtains affirmative confirmation from the student
under paragraph (a){6)(i); or

(B) Within 30 days of the date the institution notifies the student or parent ofhisor .
her right to cancel all or a portion of a loan, if the institution dees not obtain
affirmative confirmation from the student under paragraph (a{(6)(i).

(iii) If a student or parent requests a loan cancellation after the period set forth in
paragraph (a)(4)(i[)(A) or (B}, the institution may refurn the loan or TEACH Grant
-proceeds, cancel the loan or TEACH Grant, or do both, in accordance with program

regulations.

(5) An institution must inform the student or parent in writing regarding the outcome of any
cancellation request.

(6) For purposes of this section—

(i} Affirmative confirmation is a process under which an institution obtains written
confirmation of the types and amounts of title I'V, HEA program loans that a student
wants for the period of enrotiment before the institution credits the student's account with
those loan funds. The process under which the TEACH Grant program is administered is
considered to be an affirmative confirmation process; and

(i) An institution is not required to return any loan or TEACH Grant'proceeds that it
disbursed directly to a student or parent.

(b) Student or parent authorizations. (1) If an institution obtains written authorization from a
student or parent, as applicable, the institution may—

(i) Use the student's or parent's title IV, HEA program funds to pay for charges described
in §668.164(c)(4) that are included in that authorization; and
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(ii) Except if prohibited by the Secretary under the reimbursement or cash monitoring
payment method, hold on behalf of the student or parent any title IV, HEA program,
funds that would otherwise be paid directly to the student or parent under §668.164(f).

(2) In obtaining the student's or parent's authorization to perform an activity described in
paragraph (b)(1), an institution—

(i) May not require or coerce the student or parent to provide that authorization;

(ii) Must allow the student or parent to cancel or modify that authorization at any time;
and

(iii) Must cléarly explain how it will carry out that activity.

{3) A student or parent may authorize an institution to carry out the activities described in
paragraph (b)(1) for the period during which the student is enrolled at the institution.

{(4)(i) If a student or parent modifies an authorization, the modification takes effect on the
date the institution receives the modification notice.

(ii) If a student or parent cancels an authorization to use title IV, HEA program funds to
pay for authorized charges under §668.164(c)(4), the institution may use title IV, HEA
program funds to pay only those authorized charges incurred by the student before the
institution received the notice.

(iii) If a student or parent cancels an authorization to hold title IV, HEA program funds
under paragraph (b)(1)(if), the institution must pay those funds directly to the student or
parent as soon as possible but no later than 14 days after the institution receives that
notice. :

(5) If an institution holds excess student funds under paragraph (b)(1)(ii), the institution must---

(i) Identify the amount of funds the institution holds for each student or parent in a
subsidiary ledger account designed for that purpose;

(i) Maintain, at all times, cash in its bank account in an amount at least equal to the
amount of funds the institution holds for the student; and ’

(iil) Notwithstanding any authorization obtained by the institution under this paragraph,
pay any remaining balance on loan funds by the end of the loan period and any remaining
other title IV, HEA program funds by the end of the last payment period in the award
year for which they were awarded.
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§668.166 Excess cash.

(a) General. The Secretary considers excess cash to be any amount of title IV, HEA program

funds, other than Federal Perkins Loan Program funds, that an institution does not disburse to
students by the end of the third business day following the date the institution—

(1) Received those funds from the Secretary; or

(2) Deposited or transferred to its Federal account previously disbursed title IV, HEA
program funds, such as those resulting from award adjustments, recoveries, or canceilations.
L

(b) Bxi8ss EsHibienante An institution may maintain for up to seven d:
cash that does not exceed one percent of the total amount of funds the institution drew down in
the prior award year. The institution must return immediately to the Secretary any amount of
excess cash over the one-percent tolerance and any amount of excess cash remaining in its
account after the seven-day tolerance period.

(¢) Consequences for maintaining excess cash, Upona finding that an institution maintained
excess cash for any amount or time ever that allowed in the tolerance provisions in paragraph
(b), the actions the Secretary may take include, but ar¢ not limited to—

(1) Requiring the institution to reimburse the Secretary for the costs the Federal government
incurred in providing that excess cash to the institution; and

(2) Providing funds to the institution under the reimbursement payment methiod or ‘
heightened cash monitoring paymeént method described in §668.162(c) and (d), respectively.
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