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INTRODUCTION

The U.S. Department of Education (Department) is offering each State educational agency (SEA)
the opportunity to request flexibility on behalf of itself, its local educational agencies (LEAs), and its
schools, in order to better focus on improving student learning and increasing the quality of
mstruction. This voluntary opportunity will provide educators and State and local leaders with
flexibility regarding specific requirements of the No Child Left Behind Act of 2001 (NCLB) in
exchange for rigorous and comprehensive State-developed plans designed to improve educational
outcomes for all students, close achievement gaps, increase equity, and improve the quality of
mstruction. This flexibility is intended to build on and support the significant State and local reform
efforts already underway in critical areas such as transitioning to college- and career-ready standards
and assessments; developing systems of differentiated recognition, accountability, and support; and
evaluating and supporting teacher and principal effectiveness.

The Department invites interested SEAs to request this flexibility pursuant to the authority in
section 9401 of the Elementary and Secondary Education Act of 1965 (ESEA), which allows the
Secretary to waive, with certain exceptions, any statutory or regulatory requirement of the ESEA for
an SEA that receives funds under a program authorized by the ESEA and requests a waiver. Under

this flexibility, the Department would grant waivers through the 2014—2015 school year.

REVIEW AND EVALUATION OF REQUESTS

The Department will use a review process that will include both external peer reviewers and staff
reviewers to evaluate SEA requests for this flexibility. This review process will help ensure that each
request for this flexibility approved by the Department is consistent with the principles described in
the document titled ESE.A Flexibility, which are designed to support State efforts to improve student
academic achievement and increase the quality of instruction, and is both educationally and
technically sound. Reviewers will evaluate whether and how each request for this flexibility will
support a comprehensive and coherent set of improvements in the areas of standards and
assessments, accountability, and teacher and principal effectiveness that will lead to improved
student outcomes. Each SEA will have an opportunity, if necessary, to clarify its plans for peer and
staff reviewers and to answer any questions reviewers may have. The peer reviewers will then
provide comments to the Department. Taking those comments into consideration, the Secretary
will make a decision regarding each SEA’s request for this flexibility. If an SEA’s request for this
flexibility is not granted, reviewers and the Department will provide feedback to the SEA about the
components of the SEA’s request that need additional development in order for the request to be

approved.
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GENERAL INSTRUCTIONS

An SEA seeking approval to implement this flexibility must submit a high-quality request that
addresses all aspects of the principles and waivers and, in each place where a plan is required,
includes a high-quality plan. Consistent with ESEA section 9401(d)(1), the Secretary intends to
grant waivers that are included in this flexibility through the end of the 2014-2015 school year for
SEAs that request the flexibility in “Window 3” (z.e., the September 2012 submission window for
peer review in October 2012). The Department is asking SEAs to submit requests that include plans
through the 2014—2015 school year in order to provide a complete picture of the SEA’s reform
efforts. The Department will not accept a request that meets only some of the principles of this

flexibility.

This ESEA Flextbility Request for Window 3 1s intended for use by SEAs requesting ESEA flexibility in
September 2012 for peer review in October 2012. The timelines incorporated into this request
reflect the timelines for the waivers, key principles, and action items of ESEA flexibility for an SEA
that is requesting flexibility in this third window.

High-Quality Request: A high-quality request for this flexibility is one that is comprehensive and
coherent in its approach, and that clearly indicates how this flexibility will help an SEA and its LEAs
improve student achievement and the quality of instruction for students.

A high-quality request will (1) if an SEA has already met a principle, provide a description of how it
has done so, including evidence as required; and (2) if an SEA has not yet met a principle, describe
how it will meet the principle on the required timelines, including any progress to date. For
example, an SEA that has not adopted minimum guidelines for local teacher and principal evaluation
and support systems consistent with Principle 3 by the time it submits its request for the flexibility
will need to provide a plan demonstrating that it will do so by the end of the 2012—-2013 school year.
In each such case, an SEA’s plan must include, at a minimum, the following elements for each
principle that the SEA has not yet met:

1. Key milestones and activities: Significant milestones to be achieved in order to meet a given
principle, and essential activities to be accomplished in order to reach the key milestones. The
SEA should also include any essential activities that have already been completed or key
milestones that have already been reached so that reviewers can understand the context for and
tully evaluate the SEA’s plan to meet a given principle.

2. Detailed timeline: A specific schedule setting forth the dates on which key activities will begin
and be completed and milestones will be achieved so that the SEA can meet the principle by the
required date.

3. DParty or parties responsible: Identification of the SEA staff (e.g., position, title, or office) and, as
appropriate, others who will be responsible for ensuring that each key activity is accomplished.

4. Evidence: Where required, documentation to support the plan and demonstrate the SEA’s
progress in implementing the plan. This ESE.A Flexibility Reguest for Window 3 indicates the
specific evidence that the SEA must either include in its request or provide at a future reporting
date.
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5. Resources: Resources necessary to complete the key activities, including staff time and
additional funding.

6. Significant obstacles: Any major obstacles that may hinder completion of key milestones and
activities (e.g,, State laws that need to be changed) and a plan to overcome them.

Included on page 19 of this document is an example of a format for a table that an SEA may use to
submit a plan that is required for any principle of this flexibility that the SEA has not already met.
An SEA that elects to use this format may also supplement the table with text that provides an
overview of the plan.

An SEA should keep in mind the required timelines for meeting each principle and develop credible
plans that allow for completion of the activities necessary to meet each principle. Although the plan
for each principle will reflect that particular principle, as discussed above, an SEA should look across
all plans to make sure that it puts forward a comprehensive and coherent request for this flexibility.

Preparing the Request: To prepare a high-quality request, it is extremely important that an SEA
refer to all of the provided resources, including the document titled ESE.A Flexzbilzty, which includes
the principles, definitions, and timelines; the document titled ESE.A Flexibility Review Guidance for
Window 3, which includes the criteria that will be used by the peer reviewers to determine if the
request meets the principles of this flexibility; and the document titled ESE.A Flexibility Freguently
Asked Questions, which provides additional guidance for SEAs in preparing their requests.

As used in this request form, the following terms have the definitions set forth in the document
titled ESE.A Flexibility: (1) college- and career-ready standards, (2) focus school, (3) high-quality
assessment, (4) priority school, (5) reward school, (6) standards that are common to a significant
number of States, (7) State network of institutions of higher education, (8) student growth, and (9)
turnaround principles.

Each request must include:

e A table of contents and a list of attachments, using the forms on pages 1 and 2.

e The cover sheet (p. 3), waivers requested (p. 4-6), and assurances (p. 7-8).

e A description of how the SEA has met the consultation requirements (p. 9).

e Evidence and plans to meet the principles (p. 10-18). An SEA will enter narrative text in
the text boxes provided, complete the required tables, and provide other required
evidence. An SEA may supplement the narrative text in a text box with attachments,
which will be included in an appendix. Any supplemental attachments that are included
in an appendix must be referenced in the related narrative text.

Requests should not include personally identifiable information.
Process for Submitting the Request: An SEA must submit a request to the Department to receive

the flexibility. This request form and other pertinent documents are available on the Department’s
Web site at: http://www.ed.gov/esea/tlexibility.

iv



Electronic Submission: The Department strongly prefers to receive an SEA’s request for the
flexibility electronically. The SEA should submit it to the following address:
ESEAflexibilitv(@ed.gov.

Paper Submission: In the alternative, an SEA may submit the original and two copies of its
request for the flexibility to the following address:

Paul S. Brown, Acting Director

Student Achievement and School Accountability Programs
U.S. Department of Education

400 Maryland Avenue, SW, Room 3W320

Washington, DC 20202-6132

Due to potential delays in processing mail sent through the U.S. Postal Service, SEAs are
encouraged to use alternate cartiers for paper submissions.

REQUEST SUBMISSION DEADLINE
The submission due date for Window 3 is September 6, 2012.

TECHNICAL ASSISTANCE FOR SEAS

The Department has conducted a number of webinars to assist SEAs in preparing their requests and
to respond to questions. Please visit the Department’s Web site at:
hetp://www.ed.gov/esea/flexibility for copies of previously conducted webinars and information on
upcoming webinars.

FOR FURTHER INFORMATION

If you have any questions, please contact the Department by e-mail at ESEAflexibilitv(@ed.gov
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WAIVERS

By submitting this flexibility request, the SEA requests flexibility through waivers of the ten ESEA
requirements listed below and their associated regulatory, administrative, and reporting requirements
by checking each of the boxes below. The provisions below represent the general areas of flexibility
requested; a chart appended to the document titled ESE.A Flexibility Frequently Asked Questions
enumerates each specific provision of which the SEA requests a waiver, which the SEA incorporates
into its request by reference.

X 1. The requirements in ESEA section 1111(b)(2)(E)-(H) that prescribe how an SEA must
establish annual measurable objectives (AMOs) for determining adequate yearly progress (AYP)
to ensure that all students meet or exceed the State’s proficient level of academic achievement
on the State’s assessments in reading/language arts and mathematics no later than the end of the
2013-2014 school year. The SEA requests this waiver to develop new ambitious but achievable
AMOs in reading/language arts and mathematics in order to provide meaningful goals that are
used to guide support and improvement efforts for the State, LEAs, schools, and student
subgroups.

X 2. The requirements in ESEA section 1116(b) for an LEA to identify for improvement,
corrective action, or restructuring, as appropriate, a Title I school that fails, for two consecutive
years or more, to make AYP, and for a school so identitied and its LEA to take certain
improvement actions. The SEA requests this waiver so that an LEA and its Title I schools need
not comply with these requirements.

X 3. The requirements in ESEA section 1116(c) for an SEA to identify for improvement or
corrective action, as appropriate, an LEA that, for two consecutive years or more, fails to make
AYP, and for an LEA so identified and its SEA to take certain improvement actions. The SEA
requests this waiver so that it need not comply with these requirements with respect to its LEAs.

X 4. The requirements in ESEA sections 6213(b) and 6224(e) that limit participation in, and use of
tunds under the Small, Rural School Achievement (SRSA) and Rural and Low-Income School
(RLIS) programs based on whether an LEA has made AYP and is complying with the
requirements in ESEA section 1116. The SEA requests this waiver so that an LEA that receives
SRSA or RLIS funds may use those funds for any authorized purpose regardless of whether the
LEA makes AYP.

X 5. The requirement in ESEA section 1114(a)(1) that a school have a poverty percentage of 40
percent or more in order to operate a schoolwide program. The SEA requests this waiver so
that an LEA may implement interventions consistent with the turnaround principles or
interventions that are based on the needs of the students in the school and designed to enhance
the entire educational program in a school in any of its Priority and Focus schools that meet the
definitions of “Priority schools” and “Focus schools,” respectively, set forth in the document
titled ESE.A Flexibility, as appropriate, even if those schools do not have a poverty percentage of
40 percent or more.

X 6. The requirement in ESEA section 1003(a) for an SEA to distribute funds reserved under that
section only to LEAs with schools identitied for improvement, corrective action, or




ESEA FLEXIBILITY — REQUEST

restructuring. The SEA requests this waiver so that it may allocate section 1003(a) funds to its
LEAs in order to serve any of the State’s Priority and Focus schools that meet the definitions of
“Priority schools” and “Focus schools,” respectively, set forth in the document titled ESEA
Flexcibility.

X] 7. The provision in ESEA section 1117(c)(2)(A) that authorizes an SEA to reserve Title T, Part
A tunds to Reward a Title I school that (1) significantly closed the achievement gap between
subgroups in the school; or (2) has exceeded AYP for two or more consecutive years. The SEA
requests this waiver so that it may use funds reserved under ESEA section 1117(c)(2)(A) for any
of the State’s Reward schools that meet the definition of “Reward schools” set forth in the
document titled ESEA Flexibility.

X] 8. The requirements in ESEA section 2141(a), (b), and (c) for an LEA and SEA to comply with
certain requirements for improvement plans regarding highly qualified teachers. The SEA
requests this waiver to allow the SEA and its LEAs to Focus on developing and implementing
more meaningtul evaluation and support systems.

DXl 9. The limitations in ESEA section 6123 that limit the amount of funds an SEA or LEA may
transfer from certain ESEA programs to other ESEA programs. The SEA requests this waiver
so that it and its LEAs may transter up to 100 percent of the funds it receives under the
authorized programs among those programs and into Title I, Part A.

X 10. The requirements in ESEA section 1003(g)(4) and the definition of a Tier T school in Section
I.A.3 of the School Improvement Grants (SIG) final requirements. The SEA requests this
waiver so that it may award SIG funds to an LEA to implement one of the four SIG models in
any of the State’s Priority schools that meet the definition ot “Priority schools” set forth in the
document titled ESE.A Flexibility.

Optional Flexibilities:

If an SEA chooses to request waivers of any of the following requirements, it should check the
corresponding box(es) below:

DXl 11. The requirements in ESEA sections 4201(b)(1)(A) and 4204(b)(2)(A) that restrict the
activities provided by a community learning center under the Twenty-First Century Community
Learning Centers (21st CCLC) program to activities provided only during non-school hours or
periods when school is not in session (i.e., before and after school or during summer recess).
The SEA requests this waiver so that 21st CCLC funds may be used to support expanded
learning time during the school day in addition to activities during non-school hours or periods
when school is not in session.

X 12. The requirements in ESEA sections 1116(a)(1)(A)-(B) and 1116(c)(1)(A) that require LEAs
and SEAs to make determinations of adequate yearly progress (AYP) for schools and LEAs,
respectively. The SEA requests this waiver because continuing to determine whether an LEA
and its schools make AYP is inconsistent with the SEA’s State-developed differentiated
recognition, accountability, and support system included in its ESEA flexibility request. The
SEA and its LEAs must report on their report cards performance against the AMOs for all
subgroups identified in ESEA section 1111(b)(2)(C)(v), and use performance against the AMOs
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to support continuous improvement in Title I schools.

[] 13. The requirements in ESEA section 1113(a)(3)-(4) and (c)(1) that require an LEA to serve
eligible schools under Title I in rank order of poverty and to allocate Title I, Part A funds based
on that rank ordering. The SEA requests this waiver in order to permit its LEAs to serve a Title
I-eligible high school with a graduation rate below 60 percent that the SEA has identified as a
priority school even if that school does not rank sufficiently high to be served under ESEA
section 1113.
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ASSURANCES

By submitting this application, the SEA assures that:

DX 1. It requests waivers of the above-referenced requirements based on its agreement to meet
Principles 1 through 4 of the flexibility, as described throughout the remainder of this request.

X 2. Tt will adopt English language proficiency (ELP) standards that correspond to the State’s
college- and career-ready standards, consistent with the requirement in ESEA section 3113(b)(2),
and that reflect the academic language skills necessary to access and meet the new college- and
career-ready standards, no later than the 2013-2014 school year. (Principle 1)

X 3. It will develop and administer no later than the 2014—2015 school year alternate assessments
based on grade-level academic achievement standards or alternate assessments based on
alternate academic achievement standards for students with the most significant cognitive
disabilities that are consistent with 34 C.F.R. § 200.6(a)(2) and are alighed with the State’s

college- and career-ready standards. (Principle 1)

X 4. It will develop and administer ELP assessments aligned with the State’s ELP standards,
consistent with the requirements in ESEA sections 1111(b)(7), 3113(b)(2), and 3122(a)(3)(A)(11).
(Principle 1)

LTt report annually to the public on college-going and college credit-accumulation rates for

[ 5. Tt will rep lly to the publi llege-going and college credi lati fi
all students and subgroups of students in each LEA and each public high school in the State.
(Principle 1)

[] 6. If the SEA includes student achievement on assessments in addition to reading/language arts
and mathematics in its differentiated recognition, accountability, and support system and uses
achievement on those assessments to identify Priority and Focus schools, it has technical
documentation, which can be made available to the Department upon request, demonstrating
that the assessments are administered statewide; include all students, including by providing
appropriate accommodations for English Learners and students with disabilities, as well as
alternate assessments based on grade-level academic achievement standards or alternate
assessments based on alternate academic achievement standards for students with the most
significant cognitive disabilities, consistent with 34 C.I*.R. § 200.6(a)(2); and are valid and reliable
tor use in the SEA’s differentiated recognition, accountability, and support system. (Principle 2)

X 7. It will report to the public its lists of Reward schools, Priority schools, and Focus schools at
the time the SEA is approved to implement the flexibility, and annually thereafter, it will publicly
recognize its Reward schools as well as make public its lists of Priority and Focus schools if it
chooses to update those lists. (Principle 2)

[] 8. Prior to submitting this request, it provided student growth data on their current students and
the students they taught in the previous year to, at a minimum, all teachers of reading/language
arts and mathematics in grades in which the State administers assessments in those subjects in a
manner that is timely and informs instructional programs, or it will do so no later than the
deadline required under the State Fiscal Stabilization Fund. (Principle 3)
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X 9. It will evaluate and, based on that evaluation, revise its own administrative requirements to
reduce duplication and unnecessary burden on LEAs and schools. (Principle 4)

[] 10. It has consulted with its Committee of Practitioners regarding the information set forth in its
request.

X 11. Prior to submitting this request, it provided all LEAs with notice and a reasonable
opportunity to comment on the request and has attached a copy of that notice (Attachment 1) as
well as copies of any comments it received from LEAs (Attachment 2).

X] 12. Prior to submitting this request, it provided notice and information regarding the request to
the public in the manner in which the State customarily provides such notice and information to
the public (e.z., by publishing a notice in the newspaper; by posting information on its website)
and has attached a copy of, or link to, that notice (Attachment 3).

X 13. It will provide to the Department, in a timely manner, all required reports, data, and
evidence regarding its progress in implementing the plans contained throughout this request.

X 14. It will report annually on its State report card, and will ensure that its LEAs annually report
on their local report cards, for the “all students” group and for each subgroup described in
ESEA section 1111(b)(2)(C)(v)(I1): information on student achievement at each proficiency
level; data comparing actual achievement levels to the State’s annual measurable objectives; the
percentage of students not tested; performance on the other academic indicator for elementary
and middle schools; and graduation rates for high schools. It will also annually report, and will
ensure that its LEAs annually report, all other information and data required by ESEA section
1111(h)(1H(C) and 1111(h)(2)(B), respectively.

If the SEA selects Option A in section 3.A of its request, indicating that it has not yet
developed and adopted all the guidelines for teacher and principal evaluation and support
systems, it must also assure that:

X 15. It will submit to the Department for peer review and approval a copy of the guidelines that
it will adopt by the end of the 2012-2013 school year. (Principle 3)
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CONSULTATION

An SEA must meaningfully engage and solicit input from diverse stakeholders and communities in
the development of its request. To demonstrate that an SEA has done so, the SEA must provide an
assurance that it has consulted with the State’s Committee of Practitioners regarding the information
set forth in the request and provide the following:

The Bureau of Indian Education will engage in two types of consultation: 1) stakeholder input, and
2) tribal consultation. Stakeholder input will address the requirements of the IFlexibly Request, to
the greatest extent possible. Formal tribal consultation is required of BIE as a federal agency, as well
as other federal agencies, in accordance with Executive Order 13175, Consultation and Coordination
with Indian Tribal Governments. President Obama signed a Memorandum on Tribal Consultation
on November 5, 2009, directing each executive department to develop a detailed plan of action to
implement Executive Order 13175. In response, the U.S. Department of the Interior developed the
Department of the Interior Policy on Consultation with Indian Tribes' (see Attachment 2).

1. A description of how the SEA meaningtully engaged and solicited input on its request from
teachers and their representatives.

The BIE meaningtully engaged and solicited input on its Flexibility Request from teachers and the
teachers’ labor union. Teachers and their representatives are actively involved in the design of the

Flexibility Request.

Methods of Communication. The BIE communicated with stakeholders by various means, including:

= Email listserv

= Web-based information

= Facsimile transmission

*  Dedicated email response account (eseaconsultation@bie.edu)
* Website posting

»  Webinar

= Teleconference

* Face-to-face meeting

The above means we used to communicate to schools, inviting review of the draft Flexibility request
and requesting input.

Teachers. The Bureau of Indian Education (BIE) funds 174 schools. Of that number, 58 schools are
BIE-operated and 116 schools are tribally-controlled.> Teachers in the BIE-operated schools are
tederal employees. Outreach by the BIE to teachers working in BIE-funded schools is determined
by their federal or non-federal status and the various statutes and regulations governing the BIE as a
tederal agency.

1 Secretary Order No. 3317, U.S. Department of the Interior, December 11, 2011.
2 The total number of schools may vary each year, as well as the mix of BIE-operated and tribally controlled schools.
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The BIE conducted stakeholder outreach to teachers in the BIE-funded schools through various
means. The Flexibility Request and related materials were posted for public view to the BIE and
Interior websites: http://www.bie.edu and http://www.bia.gov/WhoWeAre/AS-
IA/Consultation/index.htm. Reviewers also could submit open-ended comments by email to:
eseaconsultation@bie.edu, ot by U.S. mail to: BIE ESEA Flexibility Request Comments, Office of
the Assistant Secretary — Indian Affairs, U.S. Department of the Interior, Mail Stop 4141 MIB,
Washington, DC 20240.

Through emails to both BIE-operated and tribally controlled schools, information was disseminated
about how to access the BIE Flexibility Request at the various websites and inviting input into the
draft document.

Information also was disseminated at the annual 2012 BIE Summer Institute held in Denver June
11-14, 2012. Over 1,900 personnel from BIE-tunded schools attended the event, including teachers.
Four sessions were held on the BIE Flexibility Request. In addition, hundreds of flyers were
distributed to participants and inviting input into the BIE Flexibility Request.

Teacher Representatives. Teachers in BIE-operated schools are represented by the Federation of Indian
Service Employees Union (FISE). Teachers in tribally-controlled schools have no labor union
representation.

The BIE solicited input from the employee union by contacting the union and requesting input in
the BIE Flexibility Request. Of particular interest to the teacher’s union is the part dealing with
teacher evaluations. Discussions have taken place with the union about revising the existing
Employee Performance Appraisal Plan (EPAP), which is the instrument used to evaluate BIE
employees, to include a student achievement element. Discussions have centered on schools
participating in the Department of Education School Improvement Grant (SIG) program. SIG
requires the use of data on student progress in the evaluation of teachers. Agreement in principle
has been reached with the SIG schools and can be expand to all BIE-operated schools. A draft
Memorandum of Understanding has been developed and is under review by both parties.

In regard to the teachers in tribally- controlled schools, BIE cannot require unilaterally that tribal
schools implement a particular evaluation system. However, some leverage is available with schools
tunded with School Improvement Grant dollars, since SIG requires the use of data on student
progress in the evaluation of teachers. Tribal schools unwilling to include a student achievement
component to teacher evaluation will not be eligible for SIG dollars.

2. A description of how the SEA meaningtully engaged and solicited input on its request from
other diverse communities, such as students, parents, community-based organizations, civil
rights organizations, organizations representing students with disabilities and English Learners,
business organizations, and Indian tribes.

The BIE meaningtully engaged and solicited input on its Flexibility Request from other diverse
communities as outlined below.

Public — Students and Parents. Students and parents are considered members of the public as defined
in the Paperwork Reduction Act (PRA). Similar to teachers in tribally-controlled schools, the BIE
cannot collect information using identical questions to 10 or more members of the public, whether

11
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voluntary or mandatory, written, electronic, or oral without prior approval from the Office of
Management and Budget (OMB). Again, the Flexibility Request and related materials were posted
tor public view to the BIE and Interior websites for comment in various formats, which enabled
members of the public to be informed about the reform initiative and to submit comments, if they
so choose.

*  Students — BIE-operated and tribally-controlled schools

* Parents — BIE-operated and tribally-controlled schools

*  School Boards — BIE-operated and tribally-controlled schools

Organizations. The Bureau of Indian Education (BIE) solicited input from a number of organizations
representing various interests. Below is a list of organizations contacted.
* Center on Innovation & Improvement (CII)

* Council of Chief State School Ofticers (CCSSO)
*  Mountain Plains Regional Resource Center
* BIE Special Education Advisory Committee

Federal Employees. Employees of the federal government are not considered members of the public
and therefore outreach to them for input is not restricted by the Paperwork Reduction Act (PRA).

* Teachers — BIE-operated and tribally-controlled schools

*  School Principals — BIE-operated and tribally-controlled schools

*  School Superintendents — BIE-operated and tribally-controlled schools

* School Statt — BIE-operated and tribally-controlled schools

* Education Line Officers (22)

* Associate Deputy Directors (3)

* BIE senior management (7)

»  BIE staff

Tribal Consultation. The BIE followed Interior’s Policy on Consultation with Indian Tribes to solicit
input in the Flexibility Request. Adherence to the policy is intended to contribute toward effective
collaboration and informed decision-making fully involving Indian tribes and the government. The
general procedure for tribal consultations is to send a Tribal Leader Letter to all tribes which contain
all relevant information about the topic for consultation, including consultation locations and dates
(see Attachment 2).

The BIE ESEA Flexibility Request was on the agenda for discussion purposes at four tribal
consultation sessions sponsored jointly by the Department of the Interior and the Department of
Education on the draft Memorandum of Understanding between the two departments and the
strategic implementation of the White House Initiative on American Indian and Alaska Native
Education established by Executive Order 13592. The tribal consultation sessions were held on the
tollowing dates and locations.

May 18, 2012 May 24, 2012
Lincoln, California Flagstaft, Arizona
No. attendees: 23 No. attendees: 78

12
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May 31, 2012 June 5, 2012
Bloomington, Minnesota Nashville, Tennessee
No. attendees: 47 No. attendees: 4

In addition, the Department of the Interior held four formal tribal consultations on the BIE ESEA
Flexibility Request at various locations around the country in July of 2012.

Tuesday, July 17, 2012 Tuesday, July 24, 2012
Oklahoma City, Oklahoma Seattle, Washington

No. attendees: 13 No. attendees: 8

Friday, July 20, 2012 Friday, July 27, 2012
Flagstaft, Arizona Bismarck, North Dakota
No. attendees: 17 No. attendees: 11

The number of attendees at each of these sessions includes only tribal leaders and tribal community
representatives, excluding a number of federal officials who also attended and occasionally oftered
input. These meetings were primarily for consulting with tribes.

Data collection. A court reporter was present at each session to record input on the BIE ESEA
Flexibility Request from tribal leaders and tribal community representatives. In addition, tribal
leaders and tribal representative were invited to submit comments directly. Four documents were
submitted either at the sessions, by mail, or by email.

Fond du Lac Band of Lake Superior Chippewa and Fond du Lac Ojibwe School
Mississippi Band of Choctaw Indians

Duckwater Shoshone Tribe, Chitimacha Tribe of Louisiana, Alamo Navajo School, Board,
Inc., and Ramah Navajo School Board, Inc.

Department of Diné Education, Navajo Nation

Data Analysis. 'The data from various sources were compiled and analyzed. A full range of
responses was provided by various stakeholders. Outlined in the Summary of Stakeholder
Comments document in Attachment 2 are the various comments and how BIE has dealt with the
comments, either by an immediate response in the chart or in the Flexibility Request or both. See
graph below, which depicts a breakdown of responses by Flexibility Request principles.
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Cumulative BIE ESEA Flexibility Waiver Request
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Both support and opposition to the Flexibility Request were voiced from the tribal community
representatives. Most of the comments, however, raised issues in need of clarification.

F2 Differentiated
recognition,
accountability, and

support
F3 Support for effective

instruction and
leadership

F4 Reduced duplication
and unnecessary burden

n=177

Cumulative Summary of Tribal Concerns

T1 Tribes have option to be SEAs or Tribal Education
Agencies

14; 17%

T2 Lack of true Tribal Consultation on Flexibility Waiver

27;33% Request

T3 Flexibility Waiver cannot impose more federal oversight
than required in the Indian Self-Determination Act, TCSA,
and President’s Policy — EO13592.

T4 Flexibility Waiver is not honoring Treaty and Trust

_ Responsibility

n=83 6; 7% TS5 Flexibility Waiver does not address improving
education for all American Indian and Alaska Natives, i.c.,
student in tribal and public schools.

22; 26%

14; 17%

Two key issues emerged from the tribal leaders:
1) The BIE is not eligible for waivers available through a Flexibility Request, because it is
not a State Education Agency (SEA) and the Flexibility Request invitation was made
only to SEAs.

2) The BIE Flexibility request, if granted, can only apply to BIE-operated schools and not
tribally controlled schools.
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Both issues are explained in the Summary of Stakeholder Comments document and the text of the
Flexibility Request has been revised to reflect these explanations. The BIE response from the
Summary of Stakeholder Comments documents is provided below.

Ite 1. As explained in the BIE Flexibility Request, the same authority cited by the
Department of Education to grant waivers to states — ESEA section 9401(d)(1) — also
applies to the Bureau of Indian Education and is specifically cited in the ESEA governing
agreement between the Department of Education and the Department of the Interior.
While it is true the BIE is not a State Education Agency (SEA) in the same sense as states,
BIE is treated like a state by the Department of Education for the purposes of managing
programs and funds provided by the Department of Education. In essence, the BIE is a
quasi-SEA and not a true SEA. Consequently, the BIE will submit a Flexibility Request for
the September 6, 2012, submission.

Itery 2. 'The BIE Flexibility Request as originally written encompassed both BIE-operated
schools and tribally-controlled grant and contract schools. Stakeholder input by several
tribes and schools indicated a desire to not be included in the Flexibility Request. In
response, the BIE has clarified an already existing option for governing school boards or
governing tribes to not participate in the BIE Flexibility Request. That option is outlined in
25 CFR 30.104(b), which allows a governing tribe or governing school board the option of
requesting an alternative definition of AYP.

The Flexibility Request addresses specitic topics defined by the Department of Education
tor all states and others applying for waivers. Transition from one type of school to another
is not one of the topics requiring an explanation in the Flexibility Request.

However, the BIE can provide an explanation in the Flexibility Request, in response to this
issue being raised by a particular tribe as an important consideration.

Itew 1 explapation. The issue of the legal basis for BIE to request waivers and for the Department of
Education to grant waivers has been resolved in an exchange of letters to between the Department
of the Interior and the Department of Education.” The letter from the Department of Education,
dated July 5, 2012, provides an unambiguous response to Interiot’s question:

[Interior:]
Does [ED] have authority under Section 9401 of the Elementary and Secondary Education

Act [of 1965] (ESEA), as amended, 20 U.S.C. § 7861, to grant the BIE Flexibility waivers as
a State educational agency [SEA]| when BIE is carrying out the Activities of [an SEA]?

Response:
Yes. Consistent with section 9204 of the ESEA, in 2005, ED and the U.S. Department of

the Interior (Interior) entered into an agreement regarding the distribution and use of certain
ESEA Program funds by BIE, including, among others, funds under Title I, Part A; Title 11,
Part A; Title IV, Part B; Title VI, Part B; and Title VII, Part A, Subpart 1 (2005 Agreement).

3 Letter from Jeffrey Nelson (Interior) to Michael Yudin (Education), dated April 30, 2012, and letter from Deborah S.
Delisle (Education) to Jeffrey Nelson, dated July 5, 2012.
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The 2005 Agreement was amended in 2008 to include the School Improvement Grants
(SIG) program under section 1003(g) of the ESEA. Additionally, ED and Interior recently
reached an agreement on the terms of a Draft Agreement (Draft Agreement) that is
currently being reviewed through tribal consultation and that, when finalized, will replace the
2005 Agreement. The Draft Agreement governs the distribution and use of funds under the
programs set forth above, among others.

Both the 2005 Agreement and the Draft Agreement specifically provide that each agreement
“extends to [BIE] the same right to seek waivers of ESEA requirements that section 9401
extends to SEAs, LEAs, Indian tribes, and schools.” Accordingly, when the BIE acts as an
SEA with respect to one of the programs covered by the 2005 Agreement, or that will be
covered by the Draft Agreement, ED has the same authority under section 9401 of the
ESEA to grant a waiver to BIE that it has under that provision to grant waivers to any SEA.

1'The 2005 Agreement refers to BIE by its former name — the Office of Indian Education Programs (OIEP).

Cleatly, the BIE has a legal right to seek waivers through a Flexibility Request and the Department
of Education has the authority to grant waivers to BIE (see Attachment 12).

Iter 2 explapation. The BIE Flexibility Request draft dated April 24, 2012, included both BIE-
operated schools and tribally-controlled grant and contract schools. During the consultation and
stakeholder input processes, it became apparent that some governing schools and tribes wanted an
option of not being included in the BIE Flexibility request.

In response, the BIE has claritied an already existing option for governing school boards or
governing tribes to not participate in the BIE Flexibility Request. That option is outlined in 25 CFR
30.104(b), which allows a governing tribe or governing school board the option of requesting an
alternative definition of AYP.

(b) School boards or tribal governing bodies may seek a waiver that may include developing
their own definition of AYP, or adopting or moditying an existing definition of AYP that
has been accepted by the Department of Education. The Secretary is committed to

providing technical assistance to a school, or a group of schools, to develop an alternative
definition of AYDP.

That option will adequately serve the purpose of allowing a school or tribe the option of defining an
accountability system or its own design, as long as it is approved by the Department of the Interior
and the Department of Education. Related, the Navajo Nation currently has a proposal for an
alternative definition of AYP under consideration by Interior and Education, with a decision
torthcoming soon.

EVALUATION

The Department encourages an SEA that receives approval to implement the flexibility to
collaborate with the Department to evaluate at least one program, practice, or strategy the SEA or
its LEAs implement under principle 1, 2, or 3. Upon receipt of approval of the flexibility, an
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interested SEA will need to nominate for evaluation a program, practice, or strategy the SEA or its
LEAs will implement under principles 1, 2, or 3. The Department will work with the SEA to
determine the feasibility and design of the evaluation and, if it is determined to be feasible and
appropriate, will fund and conduct the evaluation in partnership with the SEA, ensuring that the
implementation of the chosen program, practice, or strategy is consistent with the evaluation design.

DXl Check here if you are interested in collaborating with the Department in this evaluation, if your
request for the flexibility is approved.

OVERVIEW OF SEA’S REQUEST FOR THE ESEA FLEXIBILITY

Provide an overview (about 500 words) of the SEA’s request for the flexibility that:

1. explains the SEA’s comprehensive approach to implement the waivers and principles and
describes the SEA’s strategy to ensure this approach is coherent within and across the
principles; and

2. describes how the implementation of the waivers and principles will enhance the SEA’s
and its LEASs’ ability to increase the quality of instruction for students and improve
student achievement.

Note to readers: This Overview section is divided into two parts: Part I provides the Overview of
SEA’s Request for the ESEA Flexibility. Part II provides an overview of the Bureau of Indian
Education (BIE) and explains its uniqueness as an SEA, Focusing on key aspects that impact this
ESEA Flexibility Request. A basic premise held by the framers of the ESEA Flexibility Request was
that states would be the sole respondents, not a tederal agency, such as BIE, with legal authority to
submit a Flexibility Request of its own. Our apologies to readers for the length of the overview
section, but the BIE Flexibility Request would not be comprehensible without a prologue of some
specificity.

Part I: Overview of BIE’s Request for ESEA Flexibility

» Describe the SEA’s comprehensive approach to implement the waivers and principles and
describes the SEA’s strategy to ensure this approach is coherent within and across the principles.

The Bureau of Indian Education (BIE) recognizes that a comprehensive and coherent system to
improve student achievement and the quality of instruction is a critical need in the BIE’s national
school system. BIE-funded schools score signiticantly lower than national norms in math and
especially so in reading. According to a recent study ot BIE schools:

BIE students on the whole have lower test scores and lower growth than a national norm
population of students. In addition, BIE students in some subjects, grades, and geographic
areas have lower growth than a group of students with similar test scores, similar school
poverty rates, and similar rural geography.*

* Kingsbury Center at NWEA, The Bureau of Indian Education: 2009-2010 Baseline Data Report, February 2011, p. 32. A
follow-up study is forthcoming and will be released mid-2012.
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The significant gap in academic achievement between BIE-funded schools and the national norms
in reading and math represents a considerable challenge to BIE’s reform efforts. The BIE is actively
defining solutions to enhance current efforts and to devise new approaches to: 1) prepare students
tor college graduation and career-readiness; 2) ensure schools receive appropriate recognition,
accountability, and support; and 3) construct systems for evaluation and support of teacher and
principal effectiveness. The BIE’s request for an ESEA Flexibility Request is driven by a
commitment to increase the quality of instruction and to improve student achievement in BIE-
tunded schools.

At the center of the BIE’s reform approach is the creation of a unified accountability system for all
BIE-funded schools. The reason that this component is critical and highlighted is because the BIE
— unlike the states — lacks a single, coherent accountability system of standards, assessments, and
methodology for calculation of progress. BIE is required, as will be explained, to utilize the
respective accountability systems of the 23 states where its schools are located. For this Flexibility
Request, the BIE proposes to adopt a single set of academic standards — College- and Career-Ready
Standards — along with a uniform set of assessments.

With the proposed Accountability Index serving as the foundation of a comprehensive and coherent
accountability system, information will be readily available to provide differentiated recognition,
accountability, and supportt for all schools. In addition to academic indicators, schools also will be
measured on nonacademic indicators of attendance and graduation rates. The Accountability Index
changes accountability determinations from the NCLB model by giving schools credit for their
levels of proficiency and progress, even if they miss set targets. No longer will missing an AMO
automatically result in the school failing, and a clearer picture of the school’s performance will
emerge as a result. But most important, for the first time there will be comparable data for all BIE
schools, which will enable BIE to target those schools most in need of intervention and differentiate
supports appropriately. BIE’s differentiated recognition, accountability, and support system will
create incentives and provide support that is likely to be effective in closing achievement gaps for all
subgroups of students.

The development of teacher and principal evaluation and support systems will facilitate effective
instruction and leadership. Although the BIE will need to address evaluation and support systems
differently than states, BIE’s effort will strive for systems that increase the quality of instruction for
students and improve student achievement. A central Focus will be on systematic reviews of the
quality of all staft and the determination of effectiveness and the ability to be successful in the
turnaround effort. Input from teachers and principals involved will be included in the process,
including the employee labor union.

» Describe how the implementation of the waivers and principles will enhance the SEA’s and its
LEASs’ ability to increase the quality of instruction for students and improve student
achievement.

Waivers will allow the BIE to move to a unitied accountability system, which combined with reform
efforts already undertaken by BIE, will help ensure improved quality instruction and student
achievement. The BIE has effectively identified major challenges confronting it as a school system
and has defined strategies to reform them as a means to improve quality instruction and student
achievement. In many cases, the obstacles confronting the BIE are much different than those
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confronting states, notably the current fragmented accountability system mandated by NCLB-
imposed negotiated rulemaking (see below for further explanation). Additional work is needed to
turn around BIE-funded schools and to bring them into line with national achievement standards
and outcomes. Key components of the BIE’s current reform effort include:

* Adoption of uniform College- and Career-Ready academic standards and accompanying
assessments. The BIE Flexibility Request refers to these as the Common Core Standards.

*  Unifying the BIE accountability system around a single, high quality assessment for
mathematics and reading/language arts.

* Using growth models to measure increases in student achievement throughout the academic
year.

* Implementing a data-driven model of System of Support services to provide educators with
customized professional development, technical assistance, and support.

* Developing leadership competencies of principals, superintendents, and Education Line
Ofticers.

* Implementing a web-based system for organizing school improvement activities built upon
indicators of effective practice and aligned to research and evidence of what works (i.e.,
Native Star/Indistat).

* Creation of a dropout prevention initiative to address the significant dropout problem in
many BIE-funded schools.

* (Creation of a bureau-wide literacy plan designed to ensure reading competency in all grades.

* Development of a bureau-wide STEM initiative in concert with a Department of the Interior
initiative.

The Flexibility Request presents an opportunity for the BIE to effect meaningtul reforms that will
improve student achievement and the quality of instruction. The BIE will adopt a unitied
accountability system, with the Common Core Standards serving as the foundation. Common
academic assessments will be employed in all BIE-funded schools across 23 states, rather than the
current disjointed and incomparable system of 23 states’ assessments. The performance of schools
will be measured using growth and other academic indicators that meaningfully assess progress
toward established targets. BIE’s approach to teaching and learning would be standardized and
strengthened as a result of reforms implementing common standards, curriculum, instruction, and
assessments. Likewise, the new ability to make meaningful comparisons across all BIE schools will
enable creation of a system of differentiated recognition, accountability, and support for schools that
will promote continuous achievement of all students, close achievement gaps, and improve equity.
Finally, the development of teacher and principal evaluation and support systems will facilitate
effective instruction and leadership. Together, the BIE’s requests for an ESEA Flexibility Request,
combined with existing reform efforts, will provide an opportunity for BIE to overcome challenges
in implementing an effective school system that provides quality education to Indian students.

Part IT: Overview of the Bureau of Indian Education

Because the BIE is not an SEA in the normal sense of the term, critical aspects of the laws and
regulations governing BIE must be explained to provide outside readers the necessary context to
evaluate the BIE’s Flexibility Request. The framework of the Flexibility Request is based upon an
overriding assumption that the respondents to the Flexibility Request would be states. Questions
referring to a state’s standards, assessments, institutions of higher education, and other references
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are grounded in this basic assumption. However, the same authority cited by the Department of
Education to grant waivers to states — ESEA section 9401(d)(1) — also applies to the Bureau of
Indian Education and is specifically cited in the ESEA governing agreement between the
Department of Education and the Department of the Interior.” Information deemed critical to this
flexibility request is described succinctly below, as well as restated appropriately in the body of the
Flexibility Request. An understanding of the Bureau of Indian Education (BIE) as an organization
and the complexities of the BIE school system are necessary to place this Flexibility Request in
petspective.

About the Bureau of Indian Education (BIE)

BIE as federal agency. The Bureau of Indian Education (BIE), within the U.S. Department of the
Interior, is a unique school system in the United States. The BIE is a federal agency, which makes it
somewhat different than state governments. BIE provides funding to and oversees a nationwide
school system. The only other federal agency overseeing a school system is the Department of
Defense Education Activity DDODEA), which operates a school system worldwide.

Trust responsibility. Underpinning the BIE school system is the federal trust responsibility of the
government to provide educational services to schools serving American Indian tribes. The federal
government’s trust responsibility to American Indian tribes is well established and has been
recognized by courts, by Congress, and by the executive branch. That federal trust responsibility
manifests itself in the educational services provided to Indian tribes by the Bureau of Indian
Education.

Organization of BIE. The BIE is comprised of a central oftice in Washington DC; a major field
service center in Albuquerque, New Mexico; three Associate Deputy Director (ADD) offices located
regionally (East, West, & Navajo); 22 Education Line Oftices (ELO) located on or near Indian
reservations; and schools located in 23 states.

Schools in the BIF systews. 'The BIE is responsible for educating over 45,000 American Indian and
Alaska Native students in 174 elementary and secondary academic programs located on 64
reservations in 23 states.® Over 56% of students attend BIE-funded schools in just four states:
Arizona, South Dakota, New Mexico, and North Dakota.

5'The Final Agreement Between the Department of Education and the Department of the Interior June 30, 2005)
extends to BIE “the same right to seek waivers of ESEA requirements that section 9401 extends to SEAs, LEAs, Indian
tribes, and schools,” section §, p. 6.

¢The BIE also operates ten peripheral dormitories, which do not have academic programs.
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Distribution of BIE-funded Schools by State
(See 23 States shaded in green)

The BIE has schools spanning, literally, the four corners of the contiguous United States, which
creates management challenges of various kinds.

Academic programs in BIE-funded schools conform to a variety of grade contigurations: K, K-2,
K-3, K-6, K-8, K-12, 3-9, 6-8, 7-8, and 9-12. In addition, ten dormitories have no academic
programs and only provide residential services. All schools within the BIE educational system have
school-wide Title I programs.

Control of Schools. Of the 174 BIE-funded schools, 58 are operated by the Bureau and the remaining
116 are tribally-controlled.” The tribally-controlled schools operate under special legislation,
predominantly as grant schools (P.L. 100-297, Tribally Controlled Schools Act of 1988) or as
contract schools (P.L. 93-638, Indian Self-Determination and Education Assistance Act of 1975).
Federal policy supports tribal self-determination and self-governance, which is manifested in the
realm of education by the tribal control ot schools.

With approximately two-thirds of the BIE-funded schools under tribal control, the BIE therefore
does not directly manage the majority of schools in its system. The fact that the BIE does not
directly control schools in its system has profound implications for sweeping reform efforts, which
must be considered. The BIE, for example, can only suggest or encourage tribally-controlled
schools adopt key policies created by BIE for implementation in BIE-operated schools. A case-in-
point is a bureau-wide policy on Suicide Prevention, Early Intervention, and Postvention Policy
designed to address a serious suicide problem among American Indian youth, which was mandatory
for BIE-operated schools but not compulsory for tribally-controlled schools.” The same is true of
all policies developed for BIE-operated schools. Tribally-controlled schools and school boards
develop policies on their own.

7'The mix of BIE-operated and tribally controlled schools may vary by year due to tribes assuming control of schools,
and occasionally the BIE reassuming control of a tribal school.
8 Bureau of Indian Education, National Policy Memorandum, NPM-EDUC-22.
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Personnel management system. As a federal agency, broad authority for personnel matters falls under a
separate federal agency, the Oftice of Personnel Management (OPM), with the various federal
agencies (i.e., Interior) exercising some authority and flexibility. Unlike public school systems in
states, changes to appraisal systems (i.e., Principle 3) must take into consideration governing federal
statues, regulations, and policies, as well as issues of local tribal control. Although the requirements
of the Flexibility Request, with respect to teacher and principal evaluation and support systems, 1s
achievable, the approach taken by BIE to reform its personnel evaluation systems will take a
different form than similar efforts mounted by states.

IHFE;. State Institutions of Higher Education (IHE) play a role in the reform initiative under the
Flexibility Request. Since BIE is not an SEA in the typical sense of the term and not part of a state
education system, it does not have a corresponding State network of Institutions of Higher
Education as described in the Flexibility Request. Specifically, BIE cannot:

*  Certify that the State’s standards correspond to being college- and career-ready in State IHEs
without the need for remedial coursework at the postsecondary level.

* Enter into agreements with the State’s IHEs certifying that students who meet these
standards will not need remedial coursework at the postsecondary level.

* Conduct outreach and dissemination of the college-and career-ready standards to the State’s
IHEs.

*  Work with teacher and principal preparation programs in State IHEs to better prepare
incoming teacher and principals.

* Work with the State’s IHEs to grant course credits to entering college students to determine
whether students are prepared for postsecondary success.

The Bureau of Indian education does operate two postsecondary institutions: Haskell Indian
Nations University (HINU) located in Lawrence, Kansas, and Southwestern Indian Polytechnic
Institute (SIPI) located in Albuquerque, New Mexico. HINU has a teacher preparation program,
but as far as can be determined, no teacher currently working in BIE-funded schools has received a
degree from that institution.

BIE as the SEA. The Bureau of Indian Education is the State Education Agency (SEA) for BIE-
tunded schools, although the Division ot Performance and Accountability is responsible for
calculating AYP for BIE-funded schools. A Final Agreement between the Department of
Education and the Department of the Interior (June 30, 2005) specities that the BIE’s
“responsibilities are comparable to those of a state educational agency (SEA)” for certain purposes
including:

* To provide assistance to bureau-tfunded schools to help them implement, and where
necessary to enforce, those schools' adoption and use of AYP definitions (including those
the schools would adopt under the waiver provision in ESEA section 1116(g)) and the Title
I, part A accountability system applicable to bureau funded schools, and

* More generally, to a) monitor the activities and recordkeeping of all bureau funded schools

for compliance with applicable programmatic and fiscal requirements; b) document the
purpose, scope, and results of such monitoring; ¢) provide appropriate technical assistance
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and enforcement measures; d) systematically analyze the results of the LEA audits and other
oversight activities to identify trends in findings and improvements in monitoring and
technical assistance strategies, and €) submit performance reports and other information to
ED required of all states.’

While treated as an SEA for certain purposes by the Department of Education, BIE does not enjoy
all the benefits atforded other SEAs, such as full access to funding initiatives (i.e., the reform-
oriented Race to the Top Fund). Further, as noted above, it does not exert other kinds of authority
over schools conferred to many SEAs by state law.

[ .EAs in the BIE systern. The issue of what constitutes an LEA in the BIE system is complicated by
overlapping legal authorities. In practice, the 22 Education Line Offices, in concert with the three

ADD oftices, serve as the LEAs or districts. However, this arrangement is not codified, although

the Education Line Ofticer and Associate Deputy Director duties are defined in the Departmental
Manual of the Department of the Interior.'

While the Education Line Oftices under ADD offices essentially serve as LEAs, individual schools
in the BIE system also are treated as LEAs. LEAs are defined in various documents. The Final
Agreement between the Department of Education and the Department of the Interior (June 30,
2005) outlines SEA activities of the BIE, as well as what constitutes an LEA in the BIE-funded
schools system. The agreement states:

For purposes of this Agreement, all bureau-tfunded schools assume the responsibility of
both LEAs and schools, except with regard to requirements governing public school
choice and supplemental educational services in ESEA sections 1116(b) and (e)."' (emphasis
added)

Interestingly, the No Child Left Behind Act of 2001 defines a tribally controlled school as a school
and not an LEA. The law states:

The term “tribally controlled school” means a school that—

(A) is operated by an Indian Tribe or a tribal organization, enrolling students in kindergarten
through grade 12, including a preschool;

(B) is not a local educational agency, and

(C) is not directly administered by the Bureau of Indian Affairs."? (emphasis added)

Finally, EdFacts treats BIE-funded schools as both schools and LEAs. All BIE-tfunded schools
have been assigned both school and LEA ID numbers by EdFacts through the Education Data
Exchange Network (EDEN), which is a centralized portal through which states submit their
educational data to the U.S. Department of Education.

° Final Agreement, section D.4, p. 4. In 2000, the Bureau of Indian Education became a separate bureau in the Office of
the Assistant Secretary-Indian Affairs. The Office of Indian Education Programs was dismantled. A new agreement
between Education and Interior has tentatively been negotiated and following tribal consultation will be signed.

10T.S. Department of the Interior, 130 DM 8, 08/29/20006.

11 Final Agreement, section D.6.b., p. 5.

12 Public Law 107-110, Sec. 5212; 25 US.C. § 2511.
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The dilemma for BIE is twofold. One, treating schools as LEAs means that individual schools,
many small in size, are responsible for carrying-out LEA activities, which are beyond their
organizational capacity. Two, assignment of LEA status to schools undermines BIE’s effort to
fulfill LEA responsibilities at the ADD/ELO level. It is hoped that clatity to the situation can be
achieved through reauthorization of ESEA.

Acconntability system dilerma. The most significant feature distinguishing the BIE school system from
states is the way in which BIE implements its accountability system. The No Child Left Behind Act
mandated a negotiated rulemaking process to establish how BIE would implement its accountability
system. The principal determination of negotiated rulemaking was that BIE-funded schools would
be measured against the accountability standards of the respective 23 states where schools were
located. The BIE, in other words, would utilize the academic standards, assessments, and adequate
yeatly progress (AYP) calculation based on 23 states’ dissimilar accountability systems.

Each of the states, and the BIE, are required to have an approved Consolidated State Application
Accountability Workbook (i.e., state accountability plan), approved by the U.S. Department of
Education in accordance with Title I of the Elementary and Secondary Education Act of 1965
(ESEA), as amended by the No Child Left Behind Act of 2001 (NCLB). Each state follows the
accountability plan of its own state. However, the BIE follows the accountability plans of the state
in which the school is located. While BIE-funded schools follow the accountability plans of twenty-
three different states, the responsibility of making determinations about AYP and other aspects of
accountability for BIE-funded schools is BIE, specifically the Division of Performance and
Accountability (DPA)."

The intent of the negotiated rulemaking committee was to hold BIE-funded schools accountable to
the same standards as the public schools in the areas surrounding the tribe, contributing to a
consistent set of standards on a state-wide basis. The unintended consequence of the rulemaking
decision was to create a burdensome and unnecessarily complex accountability system for the BIE
to manage and calculate AYP statuses annually. Moreover, because each state has its own unique
accountability system, it is not possible to compare AYP status across states. The great variability of
AYP systems nationwide was examined in a joint study of states’ accountability systems by the
Thomas Fordham Institute and the Northwest Evaluation Association:

NCLB has given states the discretion to establish proficiency cut scores, the required
trajectory for improvement, minimum subgroup sizes, and confidence intervals. Our results
show that the product of these differences bears no resemblance to a coherent system. Not
only do the proficiency cut scores themselves vary greatly, but the variance in improvement
trajectories, subgroup sizes, and policies for application of confidence intervals result in
wildly different Adequate Yearly Progress results for the schools in our sample."

Although the negotiated rulemaking committee was undoubtedly well intended, the committee could
not possibly have anticipated the difficulties and inherent wrongness in requiring the BIE to
construct an accountability system based upon the widely dissimilar accountability systems of 23

13 Approved State Accountability Plans are available at:

http:/ /www2.ed.gov/admins/lead/account/stateplans03/index heml.

14 See Cronin, J., Dahlin, M., Xiang, Y., & McCahon, D. (2009). The Accountability Illusion. Thomas Fordham Institute,
Northwest Evaluation Association, February 2009, p. 47.
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states. Since passage of NCLB, the BIE has labored against a vastly chaotic, yet mandated,
accountability system. Although the BIE has managed to calculate AYP using 23 different systems,
the lack of a coherent accountability system has hampered its school improvement etforts in schools
that are among the lowest performing in the nation.

Acconntability under waivers. Ironically, the reform-based flexibility waivers that Department of
Education is granting to states will pose additional challenges to BIE as the waivers will allow states
to move to entirely new and disparate accountability systems beginning in the 2012-2013 school
year. This shift by states will further prevent BIE from meaningtully comparing student
achievement across all BIE-funded schools.

The question for the BIE is, how does BIE implement 23 accountability systems that have become
vastly more complex and data intensiver This scenario is untfolding as more flexibility waivers are
granted to states. Currently, four states with BIE-tfunded schools have received flexibility. An
additional 14 of the 23 states have applied for flexibility. In the case of two states where waivers
have been granted, BIE’s contacts with the State Education Agencies’ accountability officers have
been clear: the BIE will not be able to replicate the calculations by which the new accountability
determinations will be made. The measures of school performance used by the states often involve
iterative, statistical processes that are impractical for the BIE to replicate. Further, the different
states’ assessments are not correlated to one another, which is a longstanding problem for BIE of
incomparable data across states and the BIE system. Below is listed the current state of Flexibility
Requests.

States with BIE-funded Schools
applying for Flexibility
States No. BIE Flexibility
Schools Request Status

Arizona 51 Approved
California 2 Will not apply
Florida 2 Approved
Idaho 2 Applied
Towa 1 Applied
Kansas 1 Approved
Louisiana 1 Approved
Maine 3 Not yet applied
Michigan 2 Approved
Minnesota 4 Approved
Mississippi 8 Approved
Montana 2 Will not apply
Nevada 2 Approved
New Mexico 41 Approved
Notth Carolina 2 Approved
North Dakota 9 Not yet applied
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Oklahoma 4 Approved
Oregon 1 Approved
South Dakota 23 Approved
Utah 1 Approved
Washington 8 Approved
Wisconsin 3 Approved
Wyoming 1 Not yet applied
23 174 Data as of 8/9/2012

The new state accountability systems created by waivers to states will further complicate a
tragmented accountability system that already ill-serves BIE students and schools. BIE must
manage entirely new and disparate accountability systems beginning in the 2012-2013 school year,
which will still leave it unable to target services toward the neediest students and schools, as there
will be no uniform set of criteria for ranking schools which are located in so many different states.

LEP and EII.. The BIE tunctions as an SEA and receives ESEA funds from the Department of
Education and must follow No Child Left Behind (NCLB) requirements. Under NCLB schools
must identify students who are limited English proficient.

The NCLB definition of a limited English proticient (LEP) student, also known as an English
Language Learner (ELL), gives states flexibility in defining the students who constitute the LEP
subgroup. For example, a state has the flexibility to define narrowly the LEP subgroup as only those
students receiving direct, daily LEP services. A state may also define the group more broadly to
include both students receiving direct services and students being monitored based on their
achievement on academic assessments.

The BIE serves American Indian and Alaska Native students who are born and raised within the
United States but come from linguistically distinct communities in geographically remote areas
across the United States. A full continuum of Native language vitality exists in tribal communities.
Many of the students who enter the BIE-funded schools are identified as Limited English proficient
(LEP), because they are third and fourth generation students born to parents who continue to use
their first language but are not proficient in either language. The majority of these students continue
to live in the communities where their Native language and cultue continue to have significant
impact. Native American students are unique in that the student’s primary language is English, but
generally spoken in a nonstandard dialect as a result of generational, cultural, and language
idiosyncrasies.

Approximately 98% of the students who enter BIE-funded schools have sufficient social
communication or Basic Interpersonal Communication Skills (BICS) to communicate in English but
lack the formal academic language or Cognitive Academic Language Proficiency (CALP) skills
necessary to successfully achieve academically. Therefore, the BIE identifies the student as limited
English proficient, whether the student has some English or not. BIE identifies students as LEP
rather than English Language Learners (ELL), because ELL generally describes students learning
English as a second language.
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Subgroups. The No Child Left Behind Act required each school and district to define subgroups for
the purpose of calculating adequately yearly progress (AYP). Listed below are NCLB subgroups.

NCLB Subgroups
Asian & Pacific Islander
Black
Hispanic
White
American Indian
Free/Reduced lunch
IEP (Special education)
LEP (Limited English proficiency)

The n-size for IEP and LEP subgroups is established by states for the purposes of accountability for
AYP and varies by state. As required by NCLB, BIE uses the student subgroup size of the
respective 23 states where BIE-funded schools are located.

The student population of BIE does not conform to the above NCLB subgroup model in several
respects. Most significant, the BIE’s ethnic population is homogenously American Indian and
Alaska Native. Recognizing key differences between BIE and states, the Final Agreement between
the Department of Education and the Department of the Interior (June 30, 2005) specified
subgroups for use by BIE:

(i) Each group of students — all students, special education students, and Limited English
Proficient students — must have met or exceeded the annual measurable objectives the [BIE]
established for making AYP. The purpose of establishing the determination of AYP in this
manner was to ensure that 100% of the students are proficient in 12 years."

BIE defines the above subgroups for the purpose of accountability: all students, special education
students, and Limited English Proficient students. The identification of other sub-groups for AYP
purposes is unnecessary and reflected in the agreement.

Small n-size issue. BIE faces a range of challenges where accountability is concerned. In particular for
the Flexibility Request, the primary challenge arises from the small size of subgroups and, in some
cases, BIE schools. The BIE is comprised of a range of schools from very small schools to
relatively large schools, with enrollments ranging from approximately 25 to 1,200. Small schools
present a challenge to BIE, similar to many states with rural schools, of sufficient n-size required to
calculate AYP. The issue is that sub-groups rarely meet the minimum number required for
performing accountability determinations, despite comprising a significant proportion of the student
population within a BIE school. Because of small n-size, sub-group AYP determinations have not
been regularly calculated in many BIE schools, because the sub-group failed to attain the required
minimum n-size. It should also be noted that total student population n-size for some schools is
not sufficient to meet n-size requirements (e.g., schools in Arizona and New Mexico).

" Final Agreement, section D.2.b.i, pp. 2-3.

27



ESEA FLEXIBILITY — REQUEST

Specitically in regard to the special education subgroup, BIE schools rarely meet the “minimum
number” (“minimum n”) for calculating AYP for this population. Fifty percent of BIE schools have
tewer than 15 students receiving special education services who test for accountability purposes.
Similarly, small n-size affects the Limited English Proficiency subgroup. Although the primary
language of BIE students is English, the challenge facing BIE is in the tremendous variance in
English language proficiency. The BIE serves communities where the vast majority (if not the entire
population) of students are LEP, thereby rendering comparisons with non-LEP students impossible.

In closing, the Bureau of Indian Education is charged with the important responsibility to provide
quality education to Indian tribes. The BIE recognizes the need for bold reforms to address the
significant gap in achievement between students attending BIE-funded schools and students in the
national norm sample. The BIE is unique among school systems, but despite challenges is
committed to designing and implementing effective reforms. Through the Flexibility Request, the
Bureau of Indian Education has an exceptional opportunity to improve the quality of instruction
and to increase achievement for students in BIE-funded schools, thus tulfilling the government’s
trust responsibility to Indian tribes.
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PRINCIPLE 1: COLLEGE- AND CAREER-READY EXPECTATIONS
FOR ALL STUDENTS

1.A  ADOPT COLLEGE- AND CAREER-READY STANDARDS

Select the option that pertains to the SEA and provide evidence corresponding to the option

selected.

Option A

Xl The State has adopted college- and career-
ready standards in at least reading/language
arts and mathematics that are common to a
significant number of States, consistent with
part (1) of the definition of college- and
career-ready standards.

1. Attach evidence that the State has
adopted the standards, consistent with the
State’s standards adoption process.
(Attachment 4)

Option B

[] The State has adopted college- and career-
ready standards in at least reading/language
arts and mathematics that have been
approved and certified by a State network of
institutions of higher education (IHEs),
consistent with part (2) of the definition of
college- and career-ready standards.

1. Attach evidence that the State has
adopted the standards, consistent with
the State’s standards adoption process.
(Attachment 4)

ii. Attach a copy of the memorandum of
understanding or letter from a State
network of IHEs certitying that students
who meet these standards will not need
remedial coursework at the
postsecondary level. (Attachment 5)

1.B  TRANSITION TO COLLEGE- AND CAREER-READY STANDARDS

Provide the SEA’s plan to transition to and implement no later than the 2013-2014 school year college-
and careetr-ready standards statewide in at least reading/language arts and mathematics for all students
and schools and include an explanation of how this transition plan is likely to lead to all students,
including English Learners, students with disabilities, and low-achieving students, gaining access to and
learning content aligned with such standards. The Department encourages an SEA to include in its
plan activities related to each of the italicized questions in the corresponding section of the document
titled ESEA Flexibility Review Guidance for Window 3, or to explain why one or more of those
activities is not necessary to its plan.

1.B.1 Does the SEA intend to analyze the extent of alignment between the State’s current content standards and the

college-and career-ready standards to defermine the sinilarities and differences between those two sels of standards? If so,
will the results be used o inform the transition to college- and career-ready standards?

29



ESEA FLEXIBILITY — REQUEST

As explained in the Overview, the BIE is required under its current accountability system to utilize the
standards of the 23 states in which BIE-funded schools are located. However, consistent with the
adoption by states of the Common Core Standards (CCS), the BIE is likewise transitioning to Common
Core Standards. Schools throughout the BIE system have been notified of this transition and will be
provided assistance to make this transition.

At this time, the BIE has not entered into formal agreements with either the Partnership for the
Assessment of Readiness for College and Career (PARCC) consortium or the Smarter Balanced
Assessment Consortium (SBAC). The agreements required for BIE to formally join the consortia and
the corresponding purchase of assessments presents challenges for a federal agency that must be
considered, specifically in regard to compliance with federal acquisition procedures. However, BIE is
actively exploring options to join both consortia in some capacity.

Transition to Common Core Standards

The BIE has developed a plan to transition from the current accountability system to one based upon
Common Core Standards (CCS) as the basis for instruction and accountability in BIE schools. The
transition to Common Core Standards will occur by SY 2013-2014. Over the next two years, the BIE
will build capacity at the state, regional/district (Associate Deputy Director/Education Line Office)
and school levels to ensure the transition to CCS increases the quality of instruction in every classroom
and raises achievement for all students, including students with limited English proficiency, students
with disabilities, and low-achieving students.

The BIE is integrating the transition to Common Core Standards with the implementation of other
critical system-wide foundational elements to ensure consistency and uniformity across the schools
served by BIE across 23 states. To illustrate the integration of initiatives, for example, the BIE will
provide professional development on the Common Core Standards as it rolls out the revised
instructional management processes in BIE’s Native American Student Information System (NASIS) to
teachers. NASIS provides instructors a tool to organize assighments aligned to the standards and
evaluate student progress in the classroom. The BIE is also restructuring the teacher evaluation process
and will make sure Common Core Standards are a key part of every teacher performance evaluation
and the training that goes with each evaluation. Likewise, the BIE is mandating its schools move to
curricula aligned to the CCS.

During the summer of 2012, the BIE will be engaged in promoting its community at all levels in
awareness and understanding of the system-wide transition plan. The BIE Summer Institute will serve
as the catalyst to implementing CCS as a bureau-wide effort. A local, regional approach to rolling out
the standards will be a major component of BIE’s approach. In the fall of 2012, the BIE will assist its
educators in “unpacking” the CCS, reviewing gap analysis reports of the respective states’ previous
standards and the CCS, deconstructing the CCS, identifying appropriate curricula for their
implementation, and providing technical assistance to its schools throughout the academic year to
improve student achievement relative to the standards.

As part of the transition plan, the BIE may provide technical assistance through specialist contractors
for regional implementation of CSS. It is impractical for the BIE to centrally facilitate the transition
trom 23 different sets of state standards to the CCS in terms of developing transition plans for each
state and providing technical assistance from the SEA level to the schools directly. However, because
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states are moving to CCS, regional vendor options are now available to facilitate transition activities to
the CCS.

As explained in the overview, the BIE’s accountability system is based upon the accountability systems
of the 23 states where its schools are located, which encompasses content standards. The BIE
therefore does not have a discrete set of content standards for analysis of alignment to the college-and
career-ready standards. Moreover, no attempt will be made to analyze the alignment of content
standards of 23 states to the college-and career-ready standards. However, the BIE has a plan to
transition from the current accountability system to one based upon college-and career-ready standards.

1.B.2 Does the SEA intend to analyze the linguistic demands of the State’s college- and career-ready standards to inform
the development of ELP standards corresponding to the college- and career-ready standards and to ensure that English
Learners will have the opportunity to achieve to the college-and career-ready standards? If so, will the results be used to
inform revision of the ELP standards and support English Learners in accessing the college- and career-ready standards
on the same schedule as all students?

Currently, BIE schools follow the state’s English Language Proficiency (ELP) standards and utilize the
state’s English Proficiency Assessment or other “valid and reliable assessment of English proficiency”
in accordance with ESEA.' By adopting the CCS, BIE is moving in the direction of ensuring that E1.P
standards-based assessments are alighed to the new CCS. To guarantee linkage between the CCS for
academic content and English language proficiency standards, it is recommended that the large scale
assessment and the English proficiency assessment are correlated. By aligning the ELP standards and
assessment to the CCS, better measures will be implemented for assessing how well English Learners
are learning the content needed to fully access the CCS.

To ensure high quality support for English Learners and their teachers, BIE will adopt the WIDA
(Wortld-Class Instructional Design in Assessment) Standards in 2013-2014. These standards encompass
the vocabulary and academic language of all content areas and clearly delineate language development
across all proficiency levels in each academic content area. The WIDA English Language
Development (ELD) standards were aligned to the Common Core in 2011 through an alignment study
that examined the linguistic demands of the Common Core Standards. The WIDA ELD standards are
also aligned with the national TESOL (Teachers of English to Speakers of Other Languages) standards
and address specitic language development in core content areas. The Common Core Standards, in
conjunction with the pre-K-12 WIDA ELD standards, provide a framework for teachers to support
instruction for English learners. The ELD standards will ensure Limited English Proficiency (LEP)
learners have the opportunity to achieve the BIE’s college- and career-ready standards on the same
schedule as all students.

Table 1: Timeline for Implementing ELD Standards

School Year

Activity 2011-12_|__2012-13_| 2013-14 | 2014-15
ELD Phase 1: Identify and convene Focus groups
throughout BIE regarding specific needs of LEP students
in BIE

16 ESEA, Public Law 107-110, Subpart 1, Section 3121(a)(2).
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ELD Phase 2: Begin reviewing on WIDA ELD Standards ]

for application within BIE =>

ELD Phase 3: Professional Development for Schools A

regarding WIDA ELD Standards Y|

ELD Phase 4: Schools using WIDA Standards review L)
ongoing Professional Development 1 4
ELD Phase 5: Ongoing Evaluation and Professional N
Development | | 4

1.B.3 Does the SEA intend to analyze the learning and accommodation factors necessary to ensure that students with
disabilities will have the opportunity to achieve to the college- and career-readiness standards? If so, will the results be used
to support students with disabilities in accessing college- and career-ready standards on the same schedule as all students?

The BIE will systematically analyze the learning and accommodation factors necessary to ensure that
students with disabilities will have the opportunity to achieve to the college- and career-readiness
standards. Results of this analysis will be used to support students with disabilities in accessing college-
and career-ready standards on the same schedule as all students.

Neatly 15% ot school populations within the BIE are students with disabilities; the majority of these
students are identified as having a learning disability. Preparation of students with disabilities for a state
of readiness to pursue college- or career-ready options will require a range of accommodations and
supports. Students with disabilities experience challenges in a broad range of areas. It is important to
help students establish connectivity from one concept to another. Consideration must be given to how
students may gather information, how students organize and express information, and how students are
engaged in learning.

The BIE will ensure that students with disabilities are afforded accommodations that are necessary to
access college- and career-ready standards. Instruction must incorporate the supports and
accommodations that are necessary for students to achieve success in meeting the Common Core
Standards. The supports and accommodations will most readily be defined through the Individualized
Education Program (IEP) including statements on present levels of academic achievement and
tunctional performance (PLAAFP) and relevant and appropriate annual goals.

Approaches to Address Accommodations

The Universal Design for Learning (UDL) model is provided as a framework of how supports can
benefit a range of learners, including students with disabilities. Currently, teachers are encouraged to
use Universal Design for Learning principles in the instructional process. Beginning in S§Y 2012-2013,
information and professional development in UDL principles will be provided to teachers throughout
the BIE school system. Resources for accommodations will be included along with existing resources
(e.g., manuals, websites).

The National Center on Universal Design for Learning provides a succinct definition of Universal
Design for Learning, as follows:
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The term Universal Design for Learning means a scientifically valid framework for guiding
educational practice that:

(A) provides flexibility in the ways information is presented, in the ways students respond or
demonstrate knowledge and skills, and in the ways students are engaged; and

(B) reduces barriers in instruction, provides appropriate accommodations, supports, and
challenges, and maintains high achievement expectations for all students, including students
with disabilities and students who are limited English proficient."”

According to the National Center on Universal Design for Learning, Universal Design (UDL):

...1s a set of principles for curriculum development that give all individuals equal opportunities
to learn.

UDL provides a blueprint for creating instructional goals, methods, materials, and assessments
that work for everyone--not a single, one-size-fits-all solution but rather flexible approaches
that can be customized and adjusted for individual needs.

Further, UDL is necessary because:

Individuals bring a huge variety of skills, needs, and interests to learning. Neuroscience reveals
that these differences are as varied and unique as our DNA or fingerprints. Three primary brain
networks come into play:

1) Recognition Networks — The what of learning
How we gather facts and categorize what we see, hear, and read. Identitying letters, words,
or an authot's style are recognition tasks.

2) Strategic Networks — The how of learning
Planning and performing tasks. How we organize and express our ideas. Writing an essay or
solving a math problem are strategic tasks.

3) Affective Networks — The why of learning
How learners get engaged and stay motivated. How they are challenged, excited, or
interested. These are affective dimensions."®

Curriculum is a key concept in the UDL framework. Again, according to the National Center on
Universal Design tor Learning,

The purpose of UDL curricula is not simply to help students master a specitic body of
knowledge or a specific set of skills, but to help them master learning itself—in short, to
become expert learners. Expert learners have developed three broad characteristics. They are:
a) strategic, skillful and goal directed; b) knowledgeable; and ¢) purposeful and motivated to
learn more. Designing curricula using UDL allows teachers to remove potential barriers that

17 See http:/ /www.udlcenter.org/aboutudl/udldefined. This concise definition of Universal Design for Learning was
provided by the Higher Education Opportunity Act of 2008 (HEOA).
18 See http:/ /www.udlcenter.org/aboutudl/whatisudl.
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could prevent learners from meeting this important goal.”

Accommodations for students with disabilities, particulatly as it relates to college- and career-ready
standards, will be individually designed through the IEP process. However, in view of the varying
learning challenges that many American Indian and Alaska Native students face in making educational
progress leading to graduation, it is crucial that BIE recognize that the principles of universal design
(see www.udlcenter.org) can benetfit other learners, as readily as students with disabilities.

In addition, the BIE will analyze accommodations that may best support students with disabilities,
based on the learning challenges that are reflective of ditferent disabilities. Likewise, accommodations
will be afforded to students with disabilities, as needed, when assessments are administered. It is crucial
that all teachers of students with disabilities have information relative to the goals, supports and
accommodations specified in a given student’s IEP. This will necessitate coordinated efforts among
multiple teachers within a school in support of students with disabilities.

Other approaches and systems the BIE intends to utilize to analyze the learning and accommodation
tactors necessary to ensure that students with disabilities will have the opportunity to achieve to the
college- and career-readiness standards include the following:

* BIE Advisory Board for Exceptional Children

* BIE Dropout Prevention Initiative

* Annual BIE Special Education Data Summit

* BIE’s Integrated Monitoring in Special Education

* JEP module in BIE’s Native American Student Information System (NASIS)

BIE Advisory Board for Exceptional Children

The purpose of the Advisory Board is to fultill the requirements of the Individuals with Disabilities Act
ot 2004 (IDEA) as it pertains to Indian children with disabilities (P.L. 108-446 § 611 (h) (6)). The
Board is comprised of 15 members and meets at least two times a year. The duties of the Advisory
Board include the following:

* Advise and assist the Secretary of the Interior in the performance of the Secretary’s
responsibilities in section 611(I) of the Act.

= Agsist in the coordination of services within the BIE and with other local, State, and federal
agencies in the provision of education for infants, toddlers, and children with disabilities.

* Develop and recommend policies concerning effective inter and intra-agency coordination,
including moditications to regulations and the elimination of barriers to inter and intra-agency
programs and activities.

* Provide assistance and disseminate information on best practices, effective program
coordination strategies, and recommendations for improved educational programming for
Indian infants, toddlers, and children with disabilities.

* Provide assistance in the preparation of information required to be submitted to the Secretary
of Education under section 611(I)(2)(D) of the Act.

* Prepare and submit an annual report to the Secretary of the Interior and Congress containing a

19 See http:/ /www.udlcenter.org/aboutudl/udlcuttriculum.
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description of the activities of the Board for the preceding year. The Secretary shall make this
annual report available to the Secretary of Education.

The Advisory Board will address accommodation factors necessary to ensure that students with
disabilities will have the opportunity to achieve to the college- and career-readiness standards by
tacilitating dialogue with other tribal entities to discuss and identity students’ needs including
accommodations. The Advisory Board, comprised of representatives of different stakeholders (i.e.,
parents, service providers and content specialists) will present research and will advise educators on
best practices and offer recommendations of appropriate accommodations for specific needs, e.g.,
learning disability, emotional disturbance, intellectual disability and autism. Based on feedback and
discussion with stakeholders, the Advisory Board can advise the BIE regarding Indian students with
disabilities in BIE-funded schools.

BIE Dropout Prevention Initiative

The BIE has created a dropout prevention initiative to implement effective strategies in the areas of
dropout prevention, reentry, and school completion. BIE has developed strategic partnerships with
two results oriented organizations in the field of dropout prevention. BIE’s approach is based on best
practices and evidenced based methodologies.

BIE-NDPC-SD Partnership. The BIE entered into a Cooperative Agreement with the National Dropout
Prevention Center for Students with Disabilities (NDPC-SD) to provide training and technical
assistance on implementation of effective strategies in areas of dropout prevention, reentry, and school
completion models."! Thirteen schools have elected to participate in Cohort I and schools for Cohort
IT will be selected in the fall of 2012. Each school will establish a team that will participate in training
through which they will gain knowledge and skills on designing and implementing their dropout
prevention program. Schools will use the evidence-based Dropout Prevention Intervention
Framework (DPIF) and will target their efforts on at least two of six areas for intervention: a) school
climate, b) attendance, ¢) behavior, d) academics, e) tamily engagement, and f) student engagement.

The BIE Dropout Prevention Initiative relates directly to learning and analyzing accommodation
tactors necessary to ensure that students with disabilities have the opportunity to achieve college- and
career-ready standards. Students with disabilities who receive appropriate accommodations are more
likely to be successtul in school and therefore less likely to drop out of school. The Dropout
Prevention Initiative provides training to teachers on how to teach students selt-advocacy skills. For
example, a self-advocacy skill taught to students with disabilities is being able to identity their disability
and knowing what accommodations are appropriate for their individual needs. Self-advocacy skills will
help students with disabilities make the transition to college or career paths.

BIE-Jobs for America’s Graduates (JAG) Partnership. The BIE also has partnership with Jobs for America’s
Graduates (JAG), which is a national non-profit organization dedicated to preventing dropouts among
young people who are most at-risk. The Bureau of Indian Education will join 33 states in establishing
Jobs for America’s Graduates (JAG) initiative. The JAG program, in coordination with state-based
organizations, assists youth to stay in school and graduate, and to secure jobs leading to careers with

i See http://www.ndpc-sd.org/ for the website of the National Dropout Prevention Center for Students with
Disabilities (NDPC-SD).
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advancement opportunities.

The JAG program provides training for school staft who provide support to students in areas of
employability skills development, job development, job placement services along with support for
staying in school. The first cohort of six BIE schools will begin their program activities during the
2012-2013 school year. Three will begin their efforts in fall 2012 and three more in spring of 2013.
The schools will partner with the state-based organizations for the training and related supports. This
participation by the schools includes hiring of one staft person who will conduct JAG instructional
classes and skill development.

The expected outcomes for the schools are to raise the graduation rate along with positive post-school
outcomes, like employment, postsecondary education or military. Participation in the JAG Initiative
also impacts other areas including decreased disciplinary referrals, increased attendance and improved
grades.

Annual BIE Special Education Data Summit

Each April, a data summit is held enabling special education statf and stakeholders to examine and
analyze a variety of special education data including the State Performance Plan (SPP) Indicators,
Annual Performance Report (APR), criteria for school level of determination, and other information
(e.g., correction of noncompliance). During this meeting, participants have an opportunity to advise
and comment on data and Focused monitoring activities. The results of the data summit help
determine:

* Decision-making for program management and improvement,

* Data usage to Focus on systemic impact and positive education outcomes for all students,

* The criteria to be used in determining the annual school special education levels of
determination (for the preceding school year), and

* The onsite Focused monitoring activities for the following school year.

The Special Education Data Summit improves education results for students with disabilities through
the examination and analysis of special education, including specitic data related to accommodations
and college- and career-readiness. To address accommodation factors linked to college- and career-
readiness, academic achievement data of students with disabilities is examined. If there are low
achievement scores, teachers and administrators are taught to drill down into the data to identity root
causes. Areas of weaknesses are identified through data analysis to target instructional strategies and
intervention. Multi-year trend data is also examined to assist educators with professional development
needs. For example, if the data demonstrates overall weaknesses in an area such as reading
comprehension, training for teachers can Focus on providing appropriate accommodations for
instruction in that area.

BIE’s Integrated Monitoring in Special Education
The primary Focus of BIE’s monitoring activities is to address the following areas: a) improve
educational results and functional outcomes for all children with disabilities, and b) ensure that

program requirements under Part B are met, especially those most closely related to improving
educational results for children with disabilities, in accordance with the Department of Education
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regulations governing state monitoring and enforcement.”

The BIE Special Education Staft conduct monitoring through data from three processes: (a) Focused
Monitoring (on-site visits), (b) Desk Audits on Indicators 11 and 13, and (c) Other sources including
ISEP (Indian Student Equalization Program).*' In addition, the BIE is implementing a system of fiscal
reviews in coordination with the BIE Administration Unit. Recommendations derived from these
monitoring processes result in notification of the school if findings of noncompliance have been
identified.

The BIE has established a three year monitoring schedule. One-third of the schools will be scheduled
tor on-site monitoring. Any findings of noncompliance that must be corrected are determined through
a desk review using the NASIS web-based data system.

The monitoring process supports the analysis of accommodation factors necessary to support college-
and career-readiness. The monitoring process verifies the implementation of accommodations and also
collects additional qualitative data through surveys, interviews and document analysis. Monitoring
includes examining student files and IEPs to identify required modifications and accommodations.
Classroom observations are also conducted to validate the implementation of accommodations for
students with disabilities. In high schools, students with disabilities are interviewed to confirm their
understanding of their own educational needs. Also, interviews with parents of students with disabilities
are conducted to ensure their child is receiving appropriate services and accommodations.

IEP module in BIE’s Native American Student Information System (INASIS)

The BIE utilizes an online IEP module in the BIE’s Native American Student Information System
(NASIS) to analyze the learning and accommodation factors necessary to ensure that students with
disabilities will have the opportunity to achieve to the college- and career-readiness standards. The
NASIS IEP module will assist in the analysis of student IEP goals, the environments in which students
receive instruction, accommodations and modifications, types of assessments, and assessment results.
The NASIS Special Education module will support educators in understanding patterns of students
who take the general assessments, CCS assessments and alternate assessments and in providing
transitional interventions that will lead students toward high achievement on CCS assessments and
alternate assessments in the future. Ad Hoc reports from NASIS also provide data such as frequency
of accommodations used in a classroom, grade and school. Educators can use the reports to analyze
the professional development needs of teachers related to instructional strategies by examining the
trequency of certain types of accommodations. The BIE provides on-going training and support to
educators and parents in developing online Individualized Education Programs (IEPs) based on grade
level standards to improve student outcomes.

1.B.4 Does the SEA intend to conduct ontreach and dissemination of the college-and career-ready standards? If so, does
the SELA’s plan reach the appropriate stakeholders including educators, administrators, families and IHE s? Is it likely
that the plan will result in all stakebolders increasing their awareness of the state’s college- and career-ready standards?

20 See 34 C.F.R. § 300.600(b).

2l Indicator 11 states: Percent of children with parental consent to evaluate, who were evaluated and eligibility
determined within 60 days (or State established timeline). Indicator 13 states: Percent of youth aged 15 and above with
an IEP that includes coordinated, measurable, annual IEP goals and transition services that will reasonably enable the
student to meet the post-secondary goals.
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The BIE is conducting ongoing outreach to the public and targeted stakeholder groups and will
continue to do so to increase awareness as the BIE transitions to CCS. The Common Core Standards
were published in 2009 and the BIE began conducting outreach in late 2011 in every region of the BIE
to ensure stakeholders are aware of the transition to college- and career-ready standards. The
overarching goal of these activities is to foster increased awareness, understanding, and ultimately the
adoption of these standards. Detailed information on that outreach etfort follows.

Implementation

As the standards are being developed, BIE will solicit feedback on the CCS as well as perceived
benetfits of raising academic standards to a higher, college- and career-ready, level. During this process,
BIE will seek feedback from BIE-funded institutions of higher education as well as from higher
education institutions with high Indian student populations within the 23 states where BIE-funded
schools are located. BIE will Focus on how the standards might effectively result in students who are
prepared for postsecondary education or the workforce, without the need for remediation.

BIE Common Core Standards (CCS) Implementation
4-Year Timeline

School Year

2011-12 | 2012-13 | 2013-14 | 2014-15
Phase 1: Awareness and understanding, . |
alignment and adoption "
Phase 2: Build capacity, collaborate to N
develop and align resources and materials
Phase 3: Protessional Development and A
classroom transition 4
Phase 4: BIE-wide implementation
through the assessment system

Phase

V|

Phase 5: Evaluation

Various stakeholders — educators, administrators, school boards. Indian tribes, and families — will be
included in an outreach effort. (BIE does not have a state system of Institutions of Higher Education,
and therefore does not include this group as a stakeholder.) This phased effort will result in all
stakeholders increasing their awareness of the BIE’s college- and career-ready standards.

Phase One: Awareness and understanding, alignment, and adoption

The first goal for the initial year of adoption (2011-2012 and 2012-2013) is focused on educating key
BIE stakeholders, including Pre-K-12 educators, early childhood educators, tribal school boards, career
and technical educators, higher education faculty, and SEA leadership and statt about the CCS and how

they differ from the previous state standards.

The following is a list of representative professional development efforts designed to create awareness
and build consensus through presentations, meetings, webinars, and regional conferences:
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* March 2012 Advisory Board for Exceptional Children: Overview of CCS and BIE’s
implementation plan. The BIE introduced and explained the contents of the flexibility request
and elicited feedback from the audience. Audience: 30 Advisory Board Members and Program
Specialists

*  April 2012 Division of Performance and Accountability presentation: Overview of CCS and
BIE’s implementation plan. Audience: 40 Educational Specialists and Program Support

Assistants

*  April 2012 Associate Deputy Directors Webinar: Overview of CCS and BIE’s implementation
plan. Audience: 3 Associate Deputy Directors who oversee 22 Education Line Officers in 3
major regions: East, West, and Navajo.

*  April 2012 Associate Deputy Directors and Education Line Officers Webinar: Overview of
CCS and BIE’s implementation plan. Audience: 22 Education Line Ofticers and additional
staft.

o West Region Webinar — 1 Associate Deputy Director, 7 Education Line Offices
o East Region Webinar — 1 Associate Deputy Director, 9 Education Line Oftices
o Navajo Region Webinar — 1 Associate Deputy Director, 6 Education Line Oftices

*  April 2012 Association of Navajo Community Controlled School Board (ANNCCSB) Spring

Conference: Two sessions at the conference provided an overview of the CCS and BIE’s
Implementation timeline. The BIE introduced and explained the contents of the flexibility
request and elicited feedback from the audience. Audience: Pre-K-12 educators and
administrators, tribal school board members, parents, and community members.

e June 2012 Bureau of Indian Education Annual National Summer Institute: Four-day summer

institute. Keynote presentation provided an overview of the CCS. Also, CCS overview sessions
included BIE’s timeline focused on implications for specitic groups, (i.e., educators,
administrators, school board members, postsecondary educators and administrators, etc.). The
BIE also introduced and explained the contents of the flexibility request and elicited feedback
from the audience. Audience: 1,500 BIE educators, school administrators, Education Line
Ofticers, Associate Deputy Directors, school board members, and postsecondary educators and
administrators.

e July 2012 — August 2012 Associate Deputy Director and Education Line Officer Webinar:
Presentations reviewed frequently asked questions and introduced Phase Two.
o West Region Webinar — 1 Associate Deputy Director, 7 Education Line Offices
o East Region Webinar — 1 Associate Deputy Director, 9 Education Line Oftices
o Navajo Region Webinar — 1 Associate Deputy Director, 6 Education Line Oftices

*  September 2012 BIE CCS Web Page: A page on the BIE’s website will be established to
provide educators and other stakeholders with important information and technical assistance
tor implementing the CCS. The page will include:

o The English Language Arts and Mathematics Standards and Appendices
o BIE’s adoption announcement and implementation timeline information
o Presentations on CCS for public use
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o Multiple links to teacher, administrator, and parent resources for assistance in
developing curriculum, improving classroom practice, and helping students at home

o Templates and guiding questions for Education Line Office 3-Year Transition Plans,
required for every BIE Education Line Office to develop and submit to their Associate
Deputy Director

1.B.5 Does the SEA intend to provide professional development and other supports to prepare teachers to feach all
students including English Langnage 1 earners, students with disabilities and low-achieving students to the new
standards? If so, will the planned professional development and supports prepare teachers fo teach to the new standards,
use instructional materials aligned with those standards, and use data on multiple measures of student performance (e.g.,
data from formative, benchmark. and summative assessments) to inform instriction.

Protessional development, and other supports, is a key strategy employed by BIE to prepare teachers to
teach all students, including English Language Learners, students with disabilities and low-achieving
students to the new standards.

Phase Two: Build capacity, collaborate to develop and align resources and materials

Phase Two will Focus on building capacity and collaboration to develop and align resources and
materials for leaders and teachers. This will be accomplished principally through professional
development.

Teacher Track

To successtully implement the CCS, teachers must first learn what the standards are and how they are
different from what they have taught in the past. Professional development in Phase Two will help
teachers gain an understanding of CCS and the expectations for content and understanding at each
grade level for math and reading. Teachers will deconstruct the standards at their grade level by
examining the CCS to determine key vocabulary; discussing demonstration of mastery of the key
concepts; and determining the assessment of a particular standard. Teachers must have an
understanding of the learning progression from year to year to tully recognize the rigorous expectations
at each grade level. Teachers will spend time collaborating on and creating learning experiences that
incotporate quality materials for those standards/objectives in the textbook that do not meet the intent
and rigor of the CCS. Embedded in the professional development will be an examination of the
theories and methods of “best practice” models that are the foundation for etfective lessons.

Teachers will receive training on how to provide differentiated support for all learners including
Limited English Proficient learners, Students with Disabilities, Low Achieving Students and gifted and
talented students. Teachers will also gain an understanding of how to use formative assessment to
ensure students are meeting the learning expectations and ideas to modify instruction for the
differentiated learner.

The following is a list of representative protessional development efforts designed for teachers and
school administrators facilitated by regionally contracted consultants:

*  September 2012 — CCS Regional Training for School Administrators and Teacher Leaders
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*  October 2012 — CCS Regional Training for School Administrators and Teacher Leaders
* November 2012 — CCS Regional Training for School Administrators and Teacher Leaders
* January 2013 — CCS Regional Training for School Administrators and Teacher Leaders

In addition, professional development will be provided in connection with the newly created teacher
and principal evaluation and support systems. Training Focusing specifically on the needs of English
Language Learners, students with disabilities, and low-achieving students will comprise a special
emphasis of professional development.

1.B.6 Does the SEA intend to provide professional development and supports to prepare principals to provide strong,
supportive instructional leadership based on the new standards? If so, will this plan prepare principals to do so?

Similar to teachers, BIE will employ professional development and supports to prepare principals to
provide strong, supportive instructional leadership based on the new standards.

Leadership Track

The role of the instructional leader at each site is to support teachers in their understanding of CCS,
including a clear understanding of what the student is expected to learn, the necessary pedagogical
practices that need to be developed and implemented, and effective techniques for delivering
instruction and assessing student learning of the standard. Instructional leaders are necessary for
monitoring and supporting implementation and in establishing communities of professional practice
tor sustained adult learning Focused on student learning of the CCS. Instructional leaders will support
and monitor teachers by creating and analyzing data. Leaders will be trained to help teachers grow in
weak areas and promote collaboration using various data points and best practices, which will include
building, leading, and observing effective communities of professional practice that will span a
continuum of improvement over time.

Leaders will participate in regional CCS training four times a year:

"  September 2012 — CCS Regional Training for Associate Deputy Directors, Education Line
Officers, and School Administrators

*  October 2012 — CCS Regional Training for Associate Deputy Directors, Education Line
Officers, and School Administrators

* November 2012 — CCS Regional Training for Associate Deputy Directors, Education Line
Officers, and School Administratots

* January 2013 — CCS Regional Training for Associate Deputy Directors, Education Line
Officers, and School Administrators

BIE Principal Leadership Academy

The purpose of the BIE Principal Leadership Academy (PLA) is to prepare principals to achieve rapid
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and sustained improvement of their schools by providing them with training, mentoring, and support.
A major theme that will be incorporated throughout the BIE PLA is Instructional Leadership based on
the CCS. The training will Focus on the principal’s role in setting direction, managing change, engaging
people, and improving instruction. The mentoring and support will ensure that training is effectively
translated into practice. Principals successfully meeting the requirements of the program will be
certified as Rapid Improvement Leaders. Certified Improvement Leaders will be eligible to serve as
Rapid Improvement Mentors for subsequent cohorts of principals.

Research suggests that successtul school leaders influence student achievement in several important
ways, both through their influence on other people or features of their organization, and through their
influence on school processes. Below is a general expectation of skills necessary for BIE principals to
embrace and utilize to impact student achievement, which are embodied in the Principal Leadership
Academy. Specifically, the goals of the Principal Leadership Academy are:

Goal 1. Content: BIE will develop a training and support curriculum along with protocols that will

effectively prepare in-service principals to lead the rapid improvement of their schools.

Goal 2. Standards: BIE will establish rigorous training and implementation standards as criteria for
principals earning recognition as Certified Rapid Improvement Leaders.

Goal 3. Delivery: BIE will deliver the one-year PLA program to two cohorts of principals, reaching
a total of 100 principals.

Goal 4. Output: Seventy-tive percent of the principals who enter the Principal Leadership Academy
will earn recognition as Certified Rapid Improvement Leaders.

Goal 5. Outcome: Schools whose principals earn recognition as Certified Rapid Improvement
Leaders will achieve gains on NWEA MAP assessments in reading and mathematics of at
least 20 percentage points in the two years following the principal’s entry into the Academy.

4 N [ — )

Management Team Creates Content Framework
Provides project leadership and direction Critiques Certification Criteria
Project Manager: Stanley Holder, Special Assistant, Recommends Candidates for Certification
DPA, BIE Team Leader: Sam Redding, Center for Innovation and
Roxanne Brown, Associate Deputy Director, BIE Improvement (CII)

Bart Stevens, Associate Deputy Director, ADD Kenneth Wong, Brown University

Charles (Monty) Roessel, Associate Deputy Director, Lauren Morando Rhim, Consultant
BIE Roger Quarles, Boise State University
Maureen Mirabito, Maryland SEA and Consultant

\_ AN J
4

[ Development Team \ Instruction and Mentoring Team \
Creates Materials Trains Principals
Recommends Certification Criteria Monitors Principal’s Implementation
Trains Instructors and Mentors Mentors Principals

Team Leader: Pam Sheley, Center for Innovation and Instructors drawn from other three teams
Improvement (CII) Mentors from BIE personnel

Donna McCahon, Northwest Education Association

(NWEA)
Carol Chelemer, Consultant
Maureen Mirabito, Maryland SEA and Consultant

\ Sam Redding J \ j
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The Principal Leadership Academy will be directed by a project manager, a core management team, and
designed, developed, and delivered by three teams.

1.B.7 Does the SEA propose to develop and disseminate high-quality instructional materials aligned to the new
standards? If so, are the instructional materials designed (or will they be designed) to support the teaching and learning of
all students, inclnding English learners, students with disabilities, and low achieving students?

BIE will develop and disseminate high-quality instructional materials aligned to the new standards. The
instructional materials will support the teaching and learning of all students, including English learners,
students with disabilities, and low achieving students.

Phase Three: Professional Development and Classtroom Transition

During Phases Two and Three, CCS Regional and School Level Training will continue to support the
implementation of the CCS. The BIE will emphasize the development of high quality instructional
materials starting with the training of teachers in the implementation of the Common Core Standards.
The BIE’s contract for training teachers requires that the training materials be made available to the
teachers for their use as the school year progresses. Supplemental training on the standards and their
implementation using the BIE’s student information system will also lead to the sharing among
educators of materials related to Common Core implementation in the form of shared lesson plans,
assignments, and materials.

Another avenue for the creation and provision of high quality instructional materials stems from BIE’s
evaluation of curricula for the purpose of identifying recommendations for BIE schools.
Implementation of the Common Core requires a critical examination of the available curricula and the
degree to which they align with the standards. Curricular materials will only be high quality to the
degree they are supportive of instruction aligned with the Common Core. The BIE (SEA-level) intends
to undertake reviews of available curricula for the purpose of recommending ones that align with the
Common Core.

Resources on technical aspects of the standards to support schools and Education Line Offices will be
created. Training will continue to include the development of scope and sequence documents, design of
Units of Study, and curriculum development around English Language Arts and Mathematics CCS.

Science, Technology, Engineering, and Mathematics (STEM)

BIE will partner with professional organizations to provide content specific information on the
standards for teachers and administrators. For example, in the area of Science, Technology,
Engineering, and Mathematics (STEM), the BIE will continue to work with partners such as National
Aeronautics and Space Administration (NASA) Goddard. NASA has presented at the last three BIE
Summer Institutes to offer technical assistance regarding expertise on science curriculum and teaching
activities to BIE school teachers and administrators. NASA also has provided summer teacher
professional development workshops in Greenbelt, Maryland, regarding teacher development in STEM
direct instruction.

In addition, the BIE, as a part of the Department of the Interior, will participate with the U.S.
Department of the Interior’s STEM Education and Employment Pathways Program. The program is
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developing a Strategic Plan for FY 2013-FY 2018. The DOI STEM Initiative is designed to strategically
align existing resources, leverage current programs, and expand partnerships to strengthen education
and career pathways.

The Vision for the Department’s STEM Education and Employment Pathways Strategic Plan is:
* To build a science-literate public and prepare professionals from all backgrounds who
understand and value the role of science and science inquiry in the stewardship of Amercia’s
natural resources and cultural heritage.

The Mission s to:

*  Build an inclusive 217 Century workforce and increase science literacy by connecting the public
with the nation’s natural and cultural resources through outdoor developmental experiences and
long-term engagement, education, employment, and service in support of public lands and
waters. Through these actions, advance the science, engineering, and technology that inform
natural resource management and decision making on critical issues impacting our globe.

The STEM Education and Employment Five-Year Goalis:

" Young people, especially those typically underrepresented in STEM fields of study, become
scientifically literate ambassadors for our natural and cultural heritage and become inspired to
choose career paths at the U.S. Department of the Interior or related agencies and partners.

BIE’s various partnerships will help BIE’s STEM initiative, which encompasses building the capacity of
teachers, the development of instructional materials, and creating opportunities for student learning
experiences.

BIE Literacy Team

The BIE is developing a bureau-wide Literacy Plan as a part of the implementation of a Striving
Readers Comprehensive Literacy Program grant received by the U.S. Department of Education. The
Striving Readers Comprehensive Literacy grant is Focused on advancing literacy skills for students
trom birth through grade 12, including limited English proficient students and those with disabilities.
The Literacy Team will inform the BIE’s work with literacy Pre-K through adult education, taking into
account the Common Core Standards in English Language Arts. The Literacy Team is comprised of
Associate Deputy Directors, Education Line Officers, education specialists, and school administrators.

Native American Student Information System (INASIS)

The NASIS Lesson Plan and Grade book modules provide online tools for classroom teachers and
administrators onsite to support Common Core Standards. In addition, ADD/ELO (district), and
state level staft may access data as needed to support schools. The tools include instant access to data
on student attendance and academic achievement; access to the Common Core Standards; and lesson
plans aligned to Common Core Standards. Teachers can develop their own lesson plans and share with
others onsite, district-wide, or across the BIE. BIE NASIS staft will provide professional development
to classroom teachers on how to use the NASIS module. BIE emphasizes the alighment of content,
curriculum, and lesson plans in each of the professional development activities related to NASIS.
Bureau-wide training will continue to be Focused on the Common Core Standards and lesson plan
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alignment will be ongoing.
Phase Four: BIE-wide implementation through the assessment system

The implementation of the assessment will be bureau-wide and will commence in SY 2012-2013. At the
end of each academic year, BIE schools will assess students using the NWEA MAP “blended model”
tor the end of year accountability assessment. The blended MAP fulfills the requirements of ESEA.
The test is both standards-based and computer-adaptive, and provides meaningtful information on
student growth and achievement. All schools within the BIE will be required to use the BIE
assessments for accountability purposes.

The assessment vendor, NWEA, selected by the BIE provides formative assessments currently alighed
to the standards of the states where the districts are located. NWEA also provides assessments that are
aligned with the Common Core Standards and is engaged in development efforts to enhance the depth
and breadth of these offerings in terms of item types to reflect the depth and breadth of the Common
Core Standards. Discussed in more depth in Section 1.C, the assessment is of sophisticated design and
torm, and can accurately assess student achievement and growth relative to the Common Core
Standards at each grade level. The use of an assessment that is aligned to the Common Core facilitates
BIE’s implementation of the Common Core Standards in the classroom since, despite best efforts to
avoid this, educators have a tendency to “teach to the test.”

2013-2014: Students take the new CCS Assessment
*  Student Growth Target is established
*  BIE issues School Accountability Determinations (Growth Model Only)

2014-2015: Students take the new CCS Assessment
* Students are measured against Growth Targets
* Students are measured by Student Proficiency
*  BIE issues School Accountability Determinations (Full Model)

Phase Five: Evaluation (applies to all implementation phases)

The BIE will seek to strengthen the quality of the CCS implementation and improve outcomes for the
students they serve through assessment and evaluation of the CCS roll-out. BIE will monitor the
progress of the CCS implementation by analyzing quantitative and qualitative data related to the CCS
implementation goals, processes, and outcomes.

1.B.8 Does the SEA plan to expand access to college-level courses or their prerequisites, dual enrollment conrses, or
accelerated learning opportunities? If so, will this plan lead to more students having access to conrses that prepare them for
college and a career?

BIE plans to expand access to college-level courses or their prerequisites, dual enrollment courses, or
accelerated learning opportunities, with the intended outcome of more students having access to

courses that prepare them for college and a career.

However, creating access to college-level courses is a challenge for BIE, since it is a federal agency and
not part of a state education system. Individual BIE high schools are able to enter into agreements
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with neighboring colleges for dual enrollment purposes, but success has been limited. Some high
schools have partnered with tribal colleges and universities, but a complaint of the tribal colleges is the
BIE schools have no existing mechanism for cost sharing with the colleges. In regard to accelerated
learning opportunities, BIE schools have difficulty recruiting and retaining teachers in rural, isolated
environments, especially to teach accelerated courses for a small number of students.

Despite these challenges, there are some examples of BIE high schools expanding access to college-
level courses, college prerequisite courses, dual enrollment courses, or accelerated learning
opportunities. An example of a BIE high school offering college-level courses, college prerequisite
courses, Advanced Placement (AP) courses, and dual enrollment is the Santa Fe Indian School. The
Santa Fe Indian School is located in Santa Fe, New Mexico. The Santa Fe Indian School offers AP
English IIT and IV, AP Calculus Exam, AP World History, and AP U.S. Government and Politics. The
high school also provides access to dual enrollment courses through the Northern New Mexico College
tor classes in Navajo I and 11, Engineering, Video Production, and Auto Mechanics.

Some high schools, such as Sherman Indian High School in Riverside, California, currently have
partnerships with local colleges and universities and are working towards offering dual enrollment
courses. Faculty and students from Loma Linda University frequently make presentations to students in
the Health Career Pathway and are exploring ways to oftfer dual credit courses in the health and science
classes. Additionally, Sherman Indian High School has a partnership with Western University of Health
Sciences. Western University of Health Sciences has been operating a Saturday Academy for students
for several years. This year it expanded to include Sherman Indian High School students as well.”
Sherman Indian School plans to expand and use the Western University program as a springboard for
offering dual enrollment courses related to STEM.

It is the intent of BIE to enter into further agreements between BIE high schools and local universities
and colleges. Associate Deputy Directors, Education Line Officers, and BIE high school communities
working with colleges and universities will accomplish this partnership effort.

Also under consideration is the possibility of offering dual enrollment courses and accelerated learning
opportunities via distance learning on a regional or national basis. Two technology initiatives in BIE
are exploring these options. One is an ad hoc group in School Operations, which is developing a
technology plan to address these and other issues. Another is a specific Focus in the Division of
Performance and Accountability to examine deployment of I'T resources to best tulfill BIE’s mission to
provide quality education services to Indian tribes. The perspectives and expertise of these two groups
is slightly ditferent, but their work will come together at a later date into a joint effort.

1.B.9 Does the SEA intend to work with the State’s IHE s and other teacher and principal preparation programs to
better prepare: Incoming teachers to teach all students, including English langnage learners, students with disabilities, and
low-achieving students to the new college- and career-ready standards; and inconring principals to provide strong, supportive
instructional leadership; on teaching the new standards? If so, will the implementation of the plan likely improve the
preparation of incoming teachers and principals?

As explained previously, BIE is a federal agency with schools located in 23 states and is not part of a
state education system. Consequently, BIE has no single IHE system for collaboration regarding

22 See http:/ /www.westernu.edu/ladder-lebanon/news.php and
http://wsprod.westernu.edu/news/nr detail.jsprid=13023).
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teacher and principal preparation. Moreover, BIE as an SEA exerts no control over states’ IHEs.

While BIE operates two post-secondary institutions — Haskell Indian Nations University (HINU)
located in Lawrence, Kansas and Southwestern Indian Polytechnic Institute (SIPI) located in
Albuquerque, New Mexico — neither of these two institutions is a primary provider of teacher and
principal preparation. Data suggests that teachers in BIE-funded schools obtain their training from
respective state IHEs. HINU has a teacher preparation program, but data does not support the notion
that teachers in BIE-funded schools are products of that program. SIPI is a two-year college and
therefore does not offer baccalaureate teacher preparation or certification. Similarly, principals in BIE-
tunded schools receive their principal preparation and certification from their respective states’ IHE.
Regarding teacher and principal preparation, BIE is at a disadvantage compared to states.

1.B.10 Does the SEA plan to evaluate its current assessments and increase the rigor of those assessments and the
alignment to the State’s college- and career-ready standards, in order to better prepare students and teachers for the new
assessment through one of more of the following stralegies:

" Ruising the Stale’s academic achievement standards on ils current assessments to ensure that they reflect a level of
postsecondary readiness, or are being increased over time to that level of rigor?

" Augmenting or revising current State assessments by adding questions, removing questions, or varying formarts in
order to better align those assessments with the State’s college- and career-ready standards?

*  Implementing another strategy to increase the rigor of current assessments, such as using the “advanced”
performance level on Stafe assessments instead of the “proficient Performance level as the goal for individual
students performance or using college-preparatory assessments or other advanced tests on which IHEs grant conrse
credits 1o entering college students to determine whether students are prepared for postsecondary siuccess?

> If so, is this activity likely to result in an increase in the rigor of the State’s current assessments and their
alignment with college- and career-ready standards?

As previously mentioned, BIE’s accountability system is based upon the assessments of the 23 states
where BIE schools are located. BIE does not have an assessment of its own for the purpose ot AYP
calculation. It is therefore not possible for BIE to conduct an evaluation of its “current assessments.”

However, the BIE is procuring for all of its schools an assessment that will be aligned to the Common
Core Standards in SY 2012-2013. The assessment will be computer-based and aligned to the Common
Core Standards for reading/language arts and mathematics. The assessment will be administered to all
students in all grades within the BIE (including K-2), and will provide for the measurement of student
growth. The assessments are intended as an interim solution, until PARCC and SBAC assessments are
available.

BIE will work with the interim assessment vendor to increase the rigor of the assessments and the
alighment to the State’s college- and career-ready standards by providing resources to add questions to
the interim vendor’s item bank. The BIE intends on developing new test items that assess process
(what students can do), in addition to knowledge. The intent with all item development efforts will be
to maximize the extent to which higher order cognitive skills are assessed with each test item in
accordance with the Common Core Standards’ specifications. The BIE will not be unique in this regard
as no assessment currently measures the Common Core as robustly as the standards themselves actually
describe.
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The BIE intends to establish uniform academic achievement standards for all students served by the
BIE. The BIE will ensure that these standards reflect a level of postsecondary readiness by conducting
a rigorous Standard Setting process. The BIE standards will be established using the moditied
Bookmark technique, the most common technique for setting rigorous academic standards. * The
Bookmark procedure will be executed for each subject at each grade level (IK-10) by a team comprised
of an experienced psychometrician and several teachers that teach the subject and grade being
evaluated. High school-level subjects in the upper classes will have standards set for them reflective of
the courses in which the student has participated (end of class as opposed to general subject area
assessments will be administered). The teachers will be recruited from across the 23 states served by the
BIE in order to ascertain a representative sample of expert opinions as to the performance of students
served by the BIE. As part of standard setting, the teachers will be trained on the academic standards
being evaluated and the process of standard setting.

Standard setting will occur following the spring of 2013 testing in order to have sufficient data to
support the modified Bookmark procedure. The resulting standard setting will produce academic
achievement standards necessary to report proficiency status at three levels, basic, proficient, and
advanced.

A detailed description of the development of BIE’s interim assessment is provided in Section 1.C.

1.B.11 Does the SEA intend to analyze the factors that need to be addressed in preparing teachers of students with
disabilities in a State’s alternate assessment based on modified academic achievement standards in order to ensure these
students can participate in the assessment that will be aljgned with college and career-ready standards?

The BIE will analyze factors that need to be addressed in preparing teachers of students with
disabilities in alternate assessment based on moditied academic achievement standards to ensure
students can participate in the assessment that will be aligned with college- and career-ready standards.
All BIE teachers are involved in this matter since the general education curricula and classroom provide
the primary instruction with Special Education services and support. To prepare students with
disabilities to achieve on Common Core Standards teachers must understand the appropriateness of
academic standards for students requiring Special Education services. The identification of student
levels of performance and their measurement involve the use of appropriate on-grade-level standards,
whether they are regular, alternate or modified.

The BIE will use alternative assessments that reflect the Common Core Standards. Alternative
Portfolio Assessment will be used in most situations with options to include modifications of testing
when required. Alternative assessments will require flexibility in areas including structure and format of
assessments. Further, the BIE will develop alternate assessment policies to meet needs of students
with significant disabilities who cannot participate in statewide assessments even with accommodations.

The initial roll-out of the Common Core Standards (“unpacking”) training will be based on
standardized training modules. The design of these modules will assist educators in identifying factors
involved with the learning process for students requiring Special Education services.

2 Lewis D.M., Mitzel, H.C., Green, D.R. (1996). “Standard Setting: A Bookmark Approach.” In D. R. Green
(Chair), IRT-Based Standard-Setting Procedures Utilizing Behavioral Anchoring. Symposium presented at the 1996
Council of Chief State School Officers 1996 National Conference on Large Scale Assessment, Phoenix, AZ.
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Further SEA-level Special Education Program Activities include webinars, school site visits, NASIS
training, Special Education Data Summits and National BIE Summer Institutes.

1.B.12 Does the SELA propose other activities in ils lransition plan? If so, is it likely that these activities will support the
transition to and implementation of the State’s college- and career-ready standards?

States are allowed to supplement the Common Core Standards with an additional 15% of state-specitic
standards, at their discretion. Furthermore, although standards in science and social science are being
considered, the Common Core’s Standards currently address only English Language Arts and
mathematics. Effectively integrating all content areas into instruction is essential for students to receive
a comprehensive education.

Under present statute, the BIE makes available to tribally-controlled schools the option of Alternative
Definition of Adequate Yearly Progress (AYP) in accordance with 25 C.F.R. § 30 as a means to
incorporate tribally developed standards. However, the standards for adoption of the Alternative AYP
definition set by the statute are exceedingly high and none have met with approval thus far.

The BIE proposes that tribes be allowed to craft indicators that reflect their values that satisty the
Alternative AYP mandates. By refining the areas atfected by Alternative AYP, the BIE would simplity
the process by which the accountability system could be customized to suit the needs of the tribes BIE
serves. BIE schools would have the option of requesting to exercise the 15% flexibility of the Common
Core Standards while continuing to follow the BIE’s accountability system for the core academic
subject areas. The BIE would provide technical assistance to the schools in the areas of standards and
assessment. Local tribal community interests might include the development of standards and
assessments related to tribal government, tribal history, tribal language, etc.
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1.C DEVELOP AND ADMINISTER ANNUAL, STATEWIDE, ALIGNED, HIGH-
QUALITY ASSESSMENTS THAT MEASURE STUDENT GROWTH

Select the option that pertains to the SEA and provide evidence corresponding to the option

selected.

Option A

[ ] The SEA is participating in
one of the two State
consortia that received a
grant under the Race to the
Top Assessment
competition.

i. Attach the State’s
Memotrandum of

Option B

X] The SEA is not
participating in either one
of the two State consortia
that received a grant under
the Race to the Top
Assessment competition,
and has not yet developed
or administered statewide

Option C

[] The SEA has developed
and begun annually
administering statewide
aligned, high-quality
assessments that measutre
student growth in
reading/language arts and
in mathematics in at least

Understanding (MOU)
under that competition.
(Attachment 0)

aligned, high-quality
assessments that measure
student growth in
reading/language arts and
in mathematics in at least
grades 3-8 and at least once
in high school in all LEAs.

1. Provide the SEA’s plan
to develop and
administer annually,
beginning no later than
the 2014—2015 school
year, statewide aligned,
high-quality assessments
that measure student
growth in
reading/language arts
and in mathematics in at
least grades 3-8 and at
least once in high school
in all LEAs, as well as
set academic
achievement standards
for those assessments.

grades 3-8 and at least once
in high school in all LEAs.

i. Attach evidence that the
SEA has submitted these
assessments and
academic achievement
standards to the
Department for peer
review or attach a
timeline of when the
SEA will submit the
assessments and
academic achievement
standards to the
Department for peer
review. (Attachment 7)

1.C Did the SEA develop, or does it have a plan to develop, annual, statewide, high-quality assessments, and
corresponding acadenric achievement standards, that measure student growth and are aligned with the State’s college-
and career-ready standards in reading/ language arts and mathematics, in at least grades 3-8 and at least once in high

school, that will be piloted no later than the 2013-2014 school year and planned for administration in all LEAs no
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later than the 2014=2015 school year, as demonstrated throngh one of the three options below? Does the plan include
setting academic achievement standards?

The next generation of assessments aligned with the new standards is under development to advance
essential skills that promote critical thinking, problem solving, and the application of knowledge.
BIE, like the states, is awaiting the assessments being developed by the two consortia, so that
evaluation of those assessments can take place.

* BIE will adopt interim assessments for all BIE-funded schools beginning in SY 2012-2013
and through SY 2013-2014, until national assessments are available for evaluation by BIE.

* Assessments will measure student achievement and within-year student growth in
grades 3-10 for accountability purposes, but data will be available for all students taking the
tests.

= In SY 2014-2015, either the interim assessment ot one of the two consortia assessments will
be adopted by BIE.

*  Alighed CCS and ELP assessments will be adopted and administered.

The Bureau of Indian Education’s Transitional Assessment Plan

The BIE has procured an assessment for all of its schools that will be aligned to the Common Core
Standards for reading/language arts and mathematics. The assessment will be administered in SY
2012-2013 to all students in all grades within the BIE (including K-2 and 11-12), and will provide for
the measurement of student achievement and growth.

The assessment is computer-based and adapts to the performance level of the student. The
assessment strategy is called computerized adaptive testing (CAT) and is widely used in large-scale
standards-based assessments. There has been over 50 years of research conducted on operational
CAT systems demonstrating their psychometric soundness and equivalency, or in most cases
superiority, to other testing modalities.

The testing system is comprised of a set of item banks that have been calibrated using Item
Response Theory (IRT), the psychometric framework used by the vast majority of large scale testing
programs in the world. When the items of a calibrated item bank are administered to students using
a CAT modality, the equivalency of tests is maximized thereby ensuring fairness for all students
being assessed. Because the test adapts to each student being tested, the quality of the assessment
tor low performing and high performing students is also maximized. In addition, the CAT testing
system maximizes the reliability of test scores and placement decisions.

The BIE intends to implement an interim assessment to transition to full alighment with the
Common Core Standards. The intent of the interim assessment is to measure student growth and
determine grade level proficiency. The BIE has contracted with Northwest Evaluation Association
(NWEA) to use NWEA’s Measures of Academic Progress (MAP) to measure student growth and
use NWEA’s blended assessment to determine grade level proficiency. Over a two-year period (SY
12-13 & SY 13-14), BIE will transition from the current system of using assessments aligned to
states’ standards in 23 states to a comprehensive assessment system aligned to Common Core
Standards. The MAP will be the transitional assessment system used by the BIE for accountability
purposes until the BIE issues a contract competition in 2014 for an assessment aligned to the
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Common Core Standards (CCS) for use in school year 2014-2015. The contract competition will
coincide with the public availability of the Partnership for Assessment of Readiness for College and
Careers (PARCC) and the Smarter Balanced Assessment Consortium (SBAC) assessments, although
the competition will be open to all vendors. See transition plan in chart below.

School Year 2012-2013

CCS

Term Assessment Grades . Subjects
Aligned
MAP for Primary Grades K-2 Yes* Reading, Mathematics
Fall MAP interim assessment 3-12 Yes* Reading, Langu age Usage,
2012 Mathematics
MAP interim assessment 3-12 No Science
MAP for Primary Grades K-2 Yes* Reading, Mathematics
Winter | nap interim assessment 3-12 Yes* Reading, Language Usage,
2013 Mathematics
MAP interim assessment 3-12 No Science
MAP for Primary Grades K-2 Yes* Reading, Mathematics
MAP blended assessment 3-10 Yes* Reading, Langu age Usage,
Spring Mathematics
2013 MAP interim assessment 11-12 Yes* Reading, Langu age Usage,
Mathematics
MAP interim assessment 3-10 No Science
School Year 2013-2014
Term Assessment Grades (.:CS Subjects
Aligned
MAP for Primary Grades K-2 Yes* Reading, Mathematics
Fall ) ) i « Reading, Language Usage,
2013 MAP interim assessment 3-12 Yes Mathematics
MAP interim assessment 3-12 No Science
. Reading, Language Usage
; * >
i MAP for Primary Grades K-2 Yes 1nd Mathematics
inter ~
L Reading, Language Usage
_ * > >
2014 MAP interim assessment 3-12 Yes Mathematics
MAP interim assessment 3-12 No Science
MAP for Primary Grades K-2 Yes* Reading, Mathematics
. MAP blended assessment 3-10 Yes* Reading, Language Usage,
Spring Mathematics
20141 MAP interim assessment 11-12 Yes* Reading, Language Usage,
Mathematics
MAP interim assessment 3-10 No Science
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School Year 2014-2015
Term Assessment Grades (.:CS Subjects
Aligned
58]11 4 Fully aligned CCS assessment K-12 Yes ELA and Mathematics
;X(/)llnster Fully aligned CCS assessment K-12 Yes ELA and Mathematics
Spring . .
2015 Fully aligned CCS assessment K-12 Yes ELA and Mathematics

*NWEA uses a hand-alighment process to ensure that item content aligns to standards and to build
goal structures based on Common Core Standards, which provide consistent groupings of standards
across all tests. A robust development plan is underway to ensure full coverage of the CCS.

Below is a description of the NWEA MAP assessments depicted in the above chart.
= NWEA MAP Interim assessment: MAP Assessment administered in the Fall and Winter test

windows for the following purposes: informing instruction, predicting student performance
on the end of year assessment and to provide growth data.

* NWEA MAP blended assessment: NWEA end of year assessment consisting of two
segments: segment one is an on-grade fixed form segment and segment two is an adaptive
segment. The purpose of the blended assessment is to provide summative information about
student proficiency on grade level standards and to provide interim information about
student growth and achievement outside of grade level standards.

In school year 2012-2013, the design of the MAP-CCS assessment is interim and computer-adaptive
tor the first two assessments (i.e., fall and winter). The spring blended assessment is a grade level
tixed form assessment in segment one and computer adaptive in segment two. (Goal structures and
items for reading, language usage, and mathematics have been created for the MAP and blended
assessment, which are aligned to content but not the breadth and depth of the Common Core
Standards. Additional items are under development to allow fuller measurement of the breadth and
depth of the Common Core Standards. States that have implemented the Common Core Standards
in school year 2012-2013 are in a similar position as BIE regarding transitioning to the Common
Core Standards in that the states” assessments are aligned to the states’ standards and not necessarily
Common Core Standards.

The State of Utah’s Local Adaptive Assessment (ULAA) is a version of the blended assessment
approved by the U.S. Department of Education for pilot use in Utah in school years 2009, 2010,
2011 and 2012. The end of year assessment BIE will employ in spring of 2013 is based upon the
blended model of the MAP assessment. BIE will attain full alighment to the Common Core
Standards with the end of year assessment administered in spring 2014.
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In its blended form, the MAP assessment meets two critical objectives of BIE’s unified
accountability system. First, the MAP (blended) assessment satisties the requirement that BIE’s
accountability system address the student’s mastery ot academic content standards. The blended
MAP does this by asking a series of scripted questions that directly evaluate the student’s mastery of
the standards. Once the scripted questions have been completed, the MAP becomes adaptive and
asks questions based on the student’s level of success on the scripted questions to provide an
accurate level of achievement for the student (see Attachment 14). Second, the MAP (blended)
assessment evaluates within-year student growth. The vertical integration of the MAP (blended)
assessment’s scale scoring system and its computer adaptive questioning allow the MAP (interim)
assessment to align to the end of year blended MAP assessment. The result is that the scale scores
are comparable from the beginning of the year to the end of the year, and from grade to grade.
While the BIE’s accountability system is keen to measure within year growth, the access to
information on student declines across summer months and within-year from school-to-school will
provide the BIE with a rich source of data on its students that it does not currently possess.

One additional capability that the use of the MAP assessment provides is that BIE can calculate a
student’s progress goal to proficiency on-standards three years out. While the majority ot BIE
students will be expected to perform on-grade-level by the end of the year, a significant number will
require an extended timeline to achieve proficiency. While the BIE plans to use aggressive progress
goals for its students, such goals need to be firmly anchored in reality and reflect that it is not
appropriate to expect the lowest achieving students to make progress on a pace with their more
gifted peers academically. The generation of three year goals is enabled by the use of the MAP
assessment system.

The BIE will engage relevant stakeholders in standards setting. This process will take place during
the spring of 2013 upon the completion of a full cycle of testing under the new system. The baseline
year of 2012-2013 for the assessment will specify impartially-generated proficiency levels. The
standards setting process will convene upon completion of SY 2012-2013 and use the data generated
during the school year to inform the decisions that the standard setting panelists make about
proficiency levels.

Under ESEA (P.L. 107-110 § 1111(m)), the Secretary of the Interior may select an assessment
appropriate for accountability purposes for use in BIE-funded schools. The use of NWEA MAP for
the interim assessment suffices the requirements for a high quality assessment to be used for
accountability. As the flexibility period draws to a close and in anticipation of the reauthorization of
ESEA, the BIE will hold a contract competition in 2013 for a replacement assessment for use by the
BIE in its accountability system.

The assessment system will be monitored on an ongoing basis by the BIE. The performance of the
assessment will be evaluated along three dimensions: the reliability of scores, the decision
consistency, and decision accuracy of proficiency status placements. The BIE will work with NWEA
to ensure that the assessment performs as required, producing valid and reliable evaluations of
student achievement.

Adoption of a New Assessment System

The BIE will adopt a single, interim assessment in SY 2012-2013 for its students bureau-wide, which
is a revolutionary change in the approach to assessment for the BIE from the mandated 23 states’

54



ESEA FLEXIBILITY — REQUEST

assessment system. The interim assessment implemented in SY 2012-2013 will be evaluated each
year. In SY 2014-2015, transition to one of the assessments developed by the two U.S. Department
of Education’s standards consortia may occur.

It should be understood that BIE may choose to continue with the interim assessment system, but
that will depend on annual evaluations of the interim assessments and review of the consortia
options when available. Whatever assessment is eventually used, BIE will need to procure the
assessments consistent with the competitive contracting requirements identitied by the Federal
Acquisitions Regulation (FAR). Below is a timeline for implementation of the interim assessment

and transition to the consortia assessments.

Timeline for Implementation of Assessments
School Year Assessment Scale used for Accountability
2011-12 23 States’ assessments Final year for current BIE performance levels;
model begin field testing
901213 Interim BIE assessment | Use uniform cut scores based on standard
system setting, and for school report cards
Interim BIE assessment . . . .
2013-14 Continue with prior year’s accountability.
system
. . Field test national consortia assessments (ot
Possible transition to .
2014-15 . alternative) and define performance cut scores
national assessments .
to be used across all participating states
Possible full Fully implement national consortia assessment
2014-15 implementation of (or alternative) with consortia-defined
national assessments performance cut scores

The above timeline coincides with the Flexibility Request timeline.

Assessment

ESEA mandated the use of a “criterion-referenced” or “standards-based” assessment on which
states would base their accountability determinations. In theory, the use of a standards-based
assessment would allow states to gauge the degree to which their students were achieving relative to
their challenging, academic standards. Essentially, states and schools are suspect of moditying their
curricula to “teach to the test.” The use of a single, high stakes examination contributes to the
perception of teaching to the test by delivering a clear-cut result on which accountability
determinations are exclusively based on students being proficient or not proficient. The pressure
placed on schools to deliver proficient scores is detrimental to the students because emphasis is
placed on mathematics and reading to the disadvantage of other academic subjects. As a result,
standards-based assessments fail to provide an accurate evaluation of student performance relating
to area-specific knowledge on grade level matter that is not assessed.

By adopting Common Core Standards, the BIE and its colleagues in the states are setting the bar
higher. Instead of “teaching to the test” the CCS are comprehensive and challenging enough that
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schools must “teach up to the standards.” Changing the perspective of how standards and
assessments are integrated into education requires a similar change in the assessment type and
administration. Educational programs need to know where their students are performing in relation
to the standards well before the spring assessment.

In particular, the BIE should provide as much feedback to the schools as it can in terms of
meaningtul data that guides instruction. The results stemming from standards-based assessments
currently contain diagnostic information surrounding student achievement relative to the standards.
However, the traditional standards-based assessment is strictly comprehensive and administered at
the end of the school year in most states. Some states where bureau schools operate administer the
test in the fall. What is needed to guide instruction is an assessment that is administered periodically
throughout the academic year to identify student weaknesses in achievement that aligns with the
high stakes, end of the year assessment that is used for accountability purposes. The NWEA MAP
assessments will provide standards-based information on actual levels of student performance
during the first two administrations of the assessment. The use of vertically-integrated scale scoring
will allow the Computer Adaptive Test to adjust to students’ level of performance and to assist
educators in preparing students for the end-of-year assessment that measures student performance
on the standards directly.

Assessment Types and Administration

The BIE will implement an assessment strategy that provides both formative interim feedback
throughout the school year and summative results in the spring that can be used for accountability
purposes. At the end of each academic year, BIE schools will assess students using a “blended
model” of assessment. The blended model of the assessment consists of a scripted battery of items
that evaluate the students’ achievement based on the Common Core Standards. The spring
assessment will be used for accountability purposes and will contain an extensive, standards-based
component to measure student achievement on the standards directly. Once the standards have
been measured directly, the test will shift to an adaptive mode. Computerized adaptive tests adjust to
the performance of the test taker, asking easier or tougher questions based on the student’s
demonstrated level of achievement. The blended assessment fulfills the requirements of ESEA by
providing a standards-based achievement test that can be used for accountability purposes, while
also providing meaningful information on student growth and achievement relative to peers.

At the beginning and middle of each academic year, schools will assess using the “fully adaptive
model” assessment. This version of the assessment will also be aligned to the Common Core
Standards. Data provided by these first two assessments will be used to develop and deliver
technical assistance to the schools aimed at improving student achievement. Several major benefits
occur from the use of a fully-adaptive, computer-based assessment: the results are available almost
instantaneously; student performance is more accurately evaluated; fewer items are needed to
determine the student’s level of performance; students remain engaged with the test since the level
of difficulty (or ease) of every question is appropriate for the student. In addition, by using a
computer-based assessment throughout the school year, the students comfort with the testing
modality will increase thereby decreasing any potential test-taking anxiety bias that might exist..

There are also practical benefits of using the vendor’s vertically scaled computerized adaptive test.
Since the test adapts to the student, the timing of the test delivery does not need to be tied to the
exact moment when the group of students has completed the material being tested. Instead, a more
flexible testing window (the timeframe when testing is possible) can be used. This is also a benefit to
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students that miss the days in which their peers are assessed. These students may easily make-up the
missed assessment without the BIE’s vendor developing a separate make-up test form. Since each
test is computer-based, the BIE will be freed of the cumbersome rules that are a necessity for
safeguarding pencil and paper exams. Taken together, these benefits, minimize student testing time,
maximize assessment quality, maximize student performance, and minimize administrative ease
thereby promoting meaningful accountability determinations.

Progress Goals

The most important benefit of using the proposed assessment system is its ability to measure
student growth. Since the assessment system uses a vertical scale, any pair of test results (from the
same student in the same subject) can be compared creating a measure of student growth. In
addition to being able to measure student growth, the proposed assessment system facilitates
individualized goal setting based on student growth. The importance of student growth goals is that
they better inform accountability determinations by considering the ability of the school to improve
student achievement on top of the simple measure of student proficiency. Both student growth and
proficiency are incorporated in the BIE accountability determination, providing a better picture of
the academic performance of the students at each school.

The BIE will establish student growth goals following the fall (beginning of year) assessment.
Growth goals will be based on fall to spring growth meaning that growth will be calculated as the
difference between spring achievement and fall achievement. The successtul accomplishment of
growth goals will be determined following the calculation of growth scores in the spring.

Generation of Progress Goals

The BIE will employ a model for generating progress goals that are realistic, especially for students
achieving well below grade level standards. The expectation that students will grow from
significantly underperforming to performing proficiently on grade levels across one academic year is
not realistic. This model of establishing progress goals breaks growth toward proficiency into
manageable chunks to reach proficiency at the end of a three year period. While the overarching goal
is to bring students up to grade level proficiency, the progress model establishes individualized
growth goals that put the student on-track to achieve proficiency across a lengthier period of time.
Students who, at present, attain proficiency on assessments will be challenged to make above-
average growth each school year.

Diverse Learners

The BIE assessment will incorporate instrument construction concepts from the Universal Design
tor Learning (UDL). The employment of UDL improves instrument validity and reliability by
reducing practical impediments to precisely measuring student achievement from the testing
instrument itself. The BIE’s assessment incorporates UDL principles into its construction,
accommodating diverse learners in the general assessment and enabling students through the use of
accessible questions and multiple avenues of response.

In brief, it is important to help students establish connectivity from one concept to another. The
bridge between concepts can be achieved, in part, through the use of UDL principles. Consideration
must also be given to how students may gather and organize information, and how they express
concepts about information to demonstrate student engagement with learning. In this regard, the
Common Core Standards and their emphasis on higher order thinking skills require that assessment
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vendors figure out ways in which student achievement can be measured. The requirement of
Common Core Standards is to break into the components of students’ thought processes as they
answer questions. This can also be applied to students with disabilities, students with Limited
English Proficiency, and gifted and talented students.

Assessment of Students with Limited English Proficiency

Please refer to section 1.B.2 for a more in-depth discussion of Limited English Proficiency in BIE
schools. To the degree practicable, the BIE will tie LEP assessment on the WIDA back to student
performance on the BIE accountability assessment. WIDA supports this objective generally through
its domain-specific diagnostics of student language proficiency in academic content areas. A more
appropriate solution — English proficiency assessments referencing the native language of the tribe
served by the school — may not be practical from either a cost or development standpoint.

Gifted and Talented Students

One area where the assessment is particulatly valuable is in the evaluation of gifted and talented
students. Because the fully adaptive assessment provides questions that are targeted to the
performance level of each student, the achievement level of gifted and talented students can be
measured up to their level of performance. Again, just as it is with students performing below or on
grade level, the expediency with which results are obtained from the test can be used to craft
curricula more appropriate to the capabilities of gifted and talented students.

Assessment Accommodations and Modifications

BIE’s interim assessment will accommodate students with a wide range of skills and achievement
levels. The test design automatically provides one accommodation (extended time) and permits
schools to select accommodations appropriate for the needs of an individual student. The following
accommodations apply to all students:

Changes in timing or scheduling the assessment
* Extended time
" Breaks as needed
*  Administer at time of day most beneficial to student
Test directions
* Directions should be read aloud. May be reread it needed
* Simplify language in directions
* (larify directions
Changes in Test Setting
* Test an individual student in a separate setting
" Testa small group of students in a separate, but familiar location
* Minimize distractions (e.g., study carrel)
References and Tools
» Scratch paper
" Markers to highlight (e.g., student may use sticky note to move down the screen
while reading)
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Implementation

The implementation of the interim assessment bureau-wide will commence in SY 2012-2013. At
present, 138 of 174 BIE-funded schools use a common formative assessment, in addition to the
respective states’ assessments. The new interim version to be used by the BIE, while sharing many
of the same attributes as the formative version, will be comprised of an item bank alighed with the
Common Core Standards. All schools within the BIE will be required to use the new version for
their accountability assessments.

PRINCIPLE 1 OVERALL REVIEW

Is the SEA’s plan for transitioning to and implementing college-and career-ready standards, and developing and
administering annnal, statewide, aligned high-quality assessments that measure student growth, comprebensive,
coherent, and likely fo increase the quality of instruction for students and improve student achievement? If not, what
aspects are not addressed or need to be improved upon?

The BIE’s plan for transitioning to and implementing college- and career-ready standards and use of
high-quality assessments will dramatically reform the BIE education system, increase the quality of
instruction for students and improve student achievement. Indeed, without such a transformation,
BIE-funded schools will continue to be among the lowest performing in the nation. The lack of a
unified accountability system has severely hampered the ability of BIE to implement school
improvement initiatives. BIE’s vision is that each student will learn essential concepts and skills
identified in the college- and career-ready standards to prepare them for college and for careers in
the 21st Century.

e Fach K-12 educator will embed the essential concepts and skills in rigorous and relevant
instruction informed by ongoing formative assessment.

e Fach educational leader will support and ensure total instructional alignment of content, and
assessment, Focused on the BIE’s core essential concepts and skills.

e BIE LEAs (ADDs/ELOs) and schools will collaborate with partnets to provide the
necessary supports to establish and sustain structures as needed for the essential concepts
and skills, instruction, and assessment.

The adoption of the college-and career-ready standards and the use of common assessments across

all BIE-funded schools will allow BIE to compare student growth across the entire system, to
differentiate student achievement, and to provide appropriate supports (See Attachment 15).
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PRINCIPLE 2: STATE-DEVELOPED DIFFERENTIATED RECOGNITION,

ACCOUNTABILITY, AND SUPPORT

2.A DEVELOP AND IMPLEMENT A STATE-BASED SYSTEM OF DIFFERENTIATED
RECOGNITION, ACCOUNTABILITY, AND SUPPORT

Al Provide a description of the SEA’s differentiated recognition, accountability, and support
system that includes all the components listed in Principle 2, the SEA’s plan for
implementation of the differentiated recognition, accountability, and support system no later
than the 2013-2014 school year, and an explanation of how the SEA’s differentiated
recognition, accountability, and support system is designed to improve student achievement
and school performance, close achievement gaps, and increase the quality of instruction for
students.

Accountability Index, Annual Measurable Objectives, and Differentiated Recognition

The BIE is pursuing an innovative method of combining its Accountability Index (AI), Annual
Measurable Objectives (AMOs), and Difterentiated Recognition system in such a way that the three
elements are aligned for the first two years of the flexibility system (see Attachment 13). Because the
BIE was required to use the accountability systems of the 23 states in which its schools were located
tor determining whether they met Adequate Yearly Progress requirements, schools in the BIE have
been identitied for school improvement statuses by differing definitions of what it means to make
AYP. To level the playing field, the BIE will use the 2012-2013 school year as the baseline year for
identitying schools into new Difterentiated Recognition categories.

The unique opportunity for the BIE is to take advantage of the 0-100 system for generating AMOs
and Al scores by using the natural quintile identification system in the flexibility request: The
schools in the bottom 20% of academic performers comprise the Priority and Focus status, and the
top 20% comprise the highest performing schools. The BIE segments each of these two quintiles by
the Differentiated Recognition categories to derive a total of 7 categories from five quintiles.

What makes the system intuitive is the normalization of the distribution around 70. The use of
quintiles around this center point renders a score that is familiar to educators and parents: it looks
similar to a grading scale where 70 is the point demarcating the difference between a “C” grade and
a “D” grade. Rather than using another descriptor such as a letter grade, the BIE will use the
simplified 0-100 scale which provides a score comparable from Al to AMO. The ditferentiated
recognition tied to school’s performance will be less seen as a descriptor of how the school is
performing and more as activities that the school must engage as the result of its performance. After
the Baseline Year and Year 1, differentiated recognition will operate independently from the Al and
AMOs.

2.Au. Did the SEA propose a differentiated recognition, accountability, and support system, and a high-quality plan

to implement this system no later than the 2012=2013 school year, that is likely to improve student achievement and
school performance, close achievement gaps, and increase the quality of instruction for students?
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The BIE will implement a differentiated recognition, accountability, and support system no later
than the 2012-2013 school year. The plan to implement this system is designed specifically to
improve student achievement and school performance, close achievement gaps, and increase the
quality of instruction for students. All schools will be subject to the flexibility accountability system
unless exempted from it by a tribe’s choice to elect an Alternate Definition of AYP pursuant to 25
CFR § 30.104(b).

The heart of BIE’s plan is a unified system of standards, assessments, and accountability criteria,
which will allow BIE to derive accurate information on school performance for status identification,
accountability determinations, and support systems. BIE’s efforts to improve student performance
have been severely hampered by a mandate to use an accountability system based on 23 states’
standards, assessments, and accountability criteria. The shift to a unified system will allow BIE to
meaningtully compare schools system-wide and across state lines, thus creating a logically consistent
accountability system.

By bringing together data about schools in ways that were not possible before, the BIE will have
consistent and timely information concerning school performance patterns. The BIE, perhaps for
the first time in a decade, will be able to implement various reforms, including:

*  Set new ambitious but achievable AMOs

* Provide incentives and recognition for successful schools making the most progress

* Effect dramatic, systemic change in the lowest-performing schools

* Close achievement gaps by developing gap criteria and providing supports to narrow the gap
* Provide incentives and support to ensure continuous improvement in Title I schools

*  Build capacity of the SEA, LEAs (ADDs/ELOs), and schools

1. Differentiated Recognition System (Principle 2 component)

The BIE’s system of differentiated recognition is based upon the school performance score obtained
in the Accountability Index. Further, identification into a category of recognition is the basis for
specific levels of support (i.e., technical assistance, protessional development) to be provided to the
school. The BIE conforms to the differentiated recognition categories outlined in the Flexibility
request. See chart below for the categories of recognition categories.

BIE’s Differentiated Recognition System
Category Percentile Description Percentile Band
Reward Top 5% 95%-100%
Performing Next 15% trom Reward 80%-94%
Satistactory Next 20% trom Performing 60%-79%
Progressing 20% between Satistactory and Transitioning 40%-59%
Transitioning Next 20% trom Focus 20%-39%
Focus-Needs Improvement | Next 15% from Priority 6%-19%
Priority-Turnaround Bottom 5% 1%-5%
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Fuller descriptions of the categories are provided below.

*  Reward: The top 5% of schools will be recognized as Reward schools. These schools are the
highest performing schools in the BIE.

" Performing: The next top 15% band of schools is designated as Performing. These schools
are doing well and potentially could enter the highest tier.

»  Satistactory: Schools in the 20% cluster below Performing are in the middle group of schools,
which constitute the average of the BIE system. However, BIE schools overall perform
significantly lower than the national norms, so the average is still quite low by comparison.

" Progressing: Schools falling below Satistactory are in the top of the lower tier of schools and
require support to improve.

*  Transitioning: Schools falling above Focus-Needs Improvement and below Progressing are in
the bottom of the lower tier and need significant support to improve.

»  Focus-Needs Improvement: Schools in the 15% band of schools above the Priority category are
described as Focus-Needs Improvement. This category corresponds to the Flexibility Focus
category. To exit this status, these schools must meet their Annual Measurable Objective in
two consecutive years to advance from the Focus-Needs Improvement status.

*  Priority-Turnaround: Schools at the bottom 5% of schools are designated priority schools.
Priority schools are targeted for the most intensive interventions. To exit this status, priority
schools must meet their Annual Measurable Objective in three consecutive years to advance
beyond Priority status.

The above categories correspond to quintiles used in the Accountability Index and the AMO models
tor the first two years of the flexibility system. This allows the BIE to properly identity schools tor
differentiated recognition on a level playing field coming out of AYP systems.

The BIE wants to establish a comprehensible accountability system and one that is fairer to its
schools. A single accountability system will be adopted and the highly ineffective 23 states model
will be abandoned. The 23 states model has not been successtul, and the academic performance of
students in the BIE system remains lackluster as a direct result of using disparate standards,
assessments, and accountability criteria. Unification of the standards and assessment, and the
establishment of a single standard by which all schools are judged are keys to understanding school
academic performance and providing the support necessary to improve student achievement
through better instruction.

The BIE’s new accountability system derives its power from several sources: adoption of unified
standards and assessments; giving schools credit for what their students have achieved through a
growth dimension; and use of technology and statistics to simplify accountability by leveraging data.
The result is that the BIE will have clearer, easier-to-use accountability determinations that are
meaningtul and drive the delivery of supports for school improvement.

The BIE will implement its accountability system in SY 2012-2013. The accountability system
emphasizes the consolidation of standards and their measurement to a single set; the use of a single
set of criteria by which accountability determinations are made and differentiation recognized; and
the use of accountability data to efficiently deliver System of Support services to schools to improve
instruction. Instruction and student achievement will improve through the unification of the
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elements of the accountability system and the extensive use of data in identifying schools for System
of Support services.

2. Accountability System

As discussed in the overview, the consolidation of the accountability system from those of the 23
states to one that fits the unique needs of the BIE will undoubtedly result in major efficiency gains
in System of Support (SOS) service delivery. By moving to a single set of academic content
standards, the System of Support can streamline services; SOS will not be dealing with a range of
academic content standards that vary by state, diminishing the ability of the BIE to assist schools in
the area of instruction by directly making it impractical to tailor services to the needs of schools.
Using a single assessment with a common reference point makes it possible to identify and remedy
specific school needs.

Another obstacle discussed in the Overview section is the small n-size problem. Because the sub-
groups of Special Education and Limited English Proficient do not comprise statistically significant
portions of the student populations in the vast majority of BIE schools, it is not conceptually
appropriate to examine achievement gaps in schools with small n-sizes. Consequently, where the
BIE assigns schools to the Focus or Priority categories, the BIE will treat the school as if there are
significant achievement gaps between groups and deliver services accordingly. This allows the BIE
to assign schools into a differentiated recognition category regardless of the “n-size” of student sub-
groups and to impose improvement expectations on the schools consistent with the principles of
reform.

Achievement gaps exist in the BIE between LEP and Special Education sub-groups and their non-
sub-group peers. These gaps are statistically significant when aggregated to the bureau level. The use
of the assumption for schools whose “all students” group performance qualities the school for
identification as Focus or Priority status commits the BIE to the provision of services designed to
improve the performance of students in these sub-groups. Acknowledging the gaps in sub-group
achievement and working to ameliorate them will improve student achievement at the school
overall.

AMOs (Principle 2 component)

The system of AMOs proposed by the BIE breaks the distribution of schools into groupings
approximating quintiles. The quintile structure of the AMO system directly corresponds with the
differentiated recognition system in the sense that schools are identitied for an AMO track based on
their status. Inasmuch as two of the quintiles are broken down into two smaller categories, there are
seven status levels captured by the quintile model and assigned to an AMO track for gap reduction.
Successtul achievement of the AMOs on a yeatly basis will lead to a reduction in the performance
gap between the lowest performing schools and the highest performing schools. Likewise, high
performing schools will be asked to push their students to achieve continual growth in academics.
Essential elements of the system of AMOs include:

* The BIE will redefine and reset the concept of Annual Measurable Objectives.
*  AMOs will be applied to the school for accountability purposes.
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* Using the baseline year (SY 2012-2013) data, the BIE will normalize Al scores such that 70
represents “average,” 50 “low,” and 90 “high.” Outliers may result in some schools being
identified as higher than 90 (for exceptional performance schools) or lower than 50.

*  Schools will be placed into their new status and an AMO based on their Accountability
Index score will be generated.

* Identification based on performance will be a structure resembling quintiles, more or less.
The quintiles will correspond with the differentiated recognition system but will also call out
additional categories corresponding with “High Achieving” in addition to Reward and
distinguishing between Focus and Priority for the bottom 20%. This leads to a seven
category system, an elaboration upon the quintile structure.

* Schools’ identification into status will determine their progression for AMOs.

* The goal is for all schools to reach 90 points on AMOs by SY 2017-2018. The goals for
Focus and Priority schools will be to reach 85 or 80, respectively, during the same period of
time.

* The imposition of a quintile system for generating AMOs is essentially the same thing as
identifying schools based on performance gaps and setting expectations for the schools to
close the gaps over a five year period of time.

The AMOs will increase annually based on schools’ aggregate performance relative to one another in
the baseline year. The development of a quintile system of AMOs for ditferentiating school
performance and delivering System of Support services optimizes the nature and level of services a
school receives. At the same time, because of the normative nature of the Al and AMO systems, the
targets created by quintile identification drive academic improvements at the school level through
challenging but achievable goals.

AMOs will not only be created for the purpose of measuring schools, they will be set for the
purpose of improving student achievement in mathematics and reading/language arts. Using the
same methodology described in the 2.B section on AMOs, targets will be set for each school on
these academic indicators. Achievement of the AMOs on all academic indicators will lead to the
achievement of the school’s AMO on the Accountability Index.

Accountability Index (AI)

The BIE proposes to implement an Accountability Index (AI) to replace the current system of
Adequate Yearly Progress (AYP). The justification for the use of an Al is to bring multiple
measures of school performance to bear on the accountability determination, increasing the accuracy
of the accountability determination by virtue of having consulted more information in its issuance.
These measures are: participation in assessments, proficiency in the subject areas of mathematics
and reading/language arts as measured by assessments, within-year progress in the subject areas of
mathematics and reading as measured by multiple administrations of the same assessment,
attendance rate, and graduation rate. The Al will generate a performance score for each school,
which is measured against an Annual Measurable Object (AMO) to arrive at an accountability
determination.

The Al departs from the rigid accountability rules of AYP by giving schools credit for their

achievement on each indicator. While underachievement on one indicator will not necessarily sink
the school’s hopes for a satisfactory accountability determination, underachievement on multiple
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indicators will appropriately reflect this result. Likewise, underachievement on one indicator with
strong achievement elsewhere should produce a satistactory determination.

* The BIE will use an Accountability Index to weight the indicators used to make an
accountability determination.

* The BIE will evaluate student participation, proficiency, and progress on academic
assessments. These components are weighted within the reading/language arts and math
indicators for incorporation into the Accountability Index.

* The Accountability Index will also include indicators for attendance and graduation rates.

* The outcome of the Accountability Index will be a school performance score that is
measured against an Annual Measurable Objective (AMO) for an accountability
determination.

* A school’s score in the Baseline Year identifies them for Difterentiated Recognition. Scores
relative to the AMO in subsequent years determine whether the school advances, declines,
or remains in the same status.

Consistent with the principles of the Elementary and Secondary Education Act, the accountability
determination will be based principally on student achievement as measured by standards-based
assessments. 80-90% of the Accountability Index is weighted toward student participation,
proficiency, and progress on assessments. The remainder of the Al is devoted to attendance and
graduation rates, depending on the school’s grade contiguration. The indicator weights on the
tollowing table are in bold while their components are in italics. The totals of the weights for each
indicator in bold should tally to 100. Likewise, the components in combination with attendance and
graduation rates should also tally to 100.

Accountability Indicators K-8 HS HS+Elem/Mid*
Proficiency on Assessments 40 36 36
Mathematics 20 18 18
Reading/ Language Arts 20 18 18
Progress on Assessments 40 36 36
Mathematics 20 18 18
Reading/ Language Arts 20 18 18
Participation in Assessments 10 8 8
Mathematics 5
Reading/ Ianguage Arts 5 4 4
Attendance Rate 10
Graduation Rate 0 20 15
Total 100 100 100

* Any school system with a bigh school and non-high school grades in its configuration.

The result of the Al calculation at the school level will be compared with the AMO assigned to the
school after the baseline year. If the Al score meets or exceeds the AMO, the school will receive a
satisfactory accountability determination. Likewise, if the school fails to achieve an Al score high
enough to meet the AMO, the school will receive an unsatisfactory accountability determination.
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Accountability Index: Academic Indicators

As addressed primarily in Section 1.C, the BIE will adopt the NWEA MAP assessment for its
students bureau-wide on an interim basis. This assessment will be computer-based, adaptive, and
administered three times per year. The measurement of student growth will be accomplished
through a system of aligned, vertical scale scoring.

It is important to note that the BIE may change assessments in SY 2014-2015 as Common Core
assessments developed by the U.S. Department of Education’s standards consortia will be available
at that time. The BIE is committed to fulfilling the competitive contracting requirements identified
by the Federal Acquisitions Regulation. This timeline is consistent with the Flexibility Request
requirements and timeframe.

Academic Indicators: Participation Rate on Assessments

Pertformance will be assessed across three areas in each academic subject: participation, proficiency,
and progress. Schools are expected to assess all students appropriately, and the use of a computer-
based assessment and generous testing windows promote this expectation. The mandate under
ESEA to assess no less than 95% of students will be maintained. As conceived in the Al, the scaling
of the participation rate indicator will reflect a distribution range running from 95% to 100% with
no points given to schools with a participation rate of less than 95%. Students enrolled less than 12
weeks prior to the end of the year assessment will not be counted for participation rate calculation
putrposes.

Schools inappropriately assessing students receiving Special Education services will receive no credit
for participation rate points. This will be determined annually through a “desk audit” of each
student’s ofticial Individualized Education Program (IEP) conducted by the BIE’s SEA-level Special
Education Program (not by the school). The desk audit is an examination of students’ IEPs as they
are recorded in the Native American Student Information System (NASIS). Schools assessing
students receiving Special Education services in a manner incongruent with the specification under
the IEP will be stripped of all points available for participation rate in the affected academic subject
area. Additionally, schools not assessing students receiving Special Education services will not
receive points for participation rate and will be automatically given a “not satistactory”
accountability determination regardless of school performance otherwise.

Participation rate will be evaluated for each subject area assessed. The participation rate will be
measured by dividing the number of students taking the assessment by the total number of students
in the assessment pool. The assessment pool will consist of every student in grades 3-10 enrolled at
any point during the testing window. At present, NASIS tracks this information and will be used as
the source of information for these calculations.

Academic Indicators: Proficiency on Assessments

The method for calculating academic achievement on Common Core Standards will remain the
same as it was under ESEA. The proficiency rate will be the percentage of students achieving
“proficient” or “advanced” scores of all students taking the assessment. However, the use of an Al
allows the BIE to move away from set AYP-style AMOs by which academic indicator performance
is measured categorically (“Met” or “Not Met”). Instead, the percentage of students scoring
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proficiently will be used. The amount of Al points assigned to the academic proficiency indicator
will be the same proportion as the students achieving proficiency.

Academic Indicators: Progress

The BIE will improve its accountability system by assigning credit to schools for student progress in
academic achievement across the school year. By assessing three times per year, the BIE has the
opportunity to measure how students grow relative to the Common Core Standards. The
measurement of student progress across an academic year solves several major problems. It provides
an additional measurement of student performance rather than relying upon proficiency alone. It
serves as a barometer of the educational institution and how well it addresses student needs when
they are identitied. It guides the System of Support in identifying appropriate resources for school
improvement and establishes a routine of support to address those needs. Finally, it gives schools
credit for the gains that they make with students who do not reach the level of proficiency.

Just as the AMO in the new accountability system pushes schools to meet ambitious but attainable
goals, the creation of progress goals for students replicates the same concept at the individual level.
Upon the administration and completion of the beginning of the year accountability assessment,
each student will receive a progress goal (sometimes referred to as a “growth target”) that they will
try to attain on the end of the year assessment. The Al measure for progress is the percentage of
students meeting their progress goals on the end of the year assessment.

Operationalizing the generation of progress goals requires extensive business rules to effectively
implement. For example, students not enrolled at the beginning of the year will be assessed upon
arrival at the school. For students arriving too late in the academic year (less than 12 weeks prior to
the end of the year assessment), it is not practical to generate progress goals for them and they
would need to be excluded from the Al

The goals themselves will need to be ambitious but achievable. The overall goal of the BIE
accountability system is to produce students that can thrive in college or in careers upon completion
of high school. Therefore, the BIE will set goals that push students to achieve at least on par with
their peers nationally in terms of within year progress on academic standards. Ideally, BIE schools
would be in a position to expect that such growth would be sufficient to ensure preparedness upon
transition from secondary schooling.

There are two methods for setting progress goals: normal progress and extended progress.
Establishing progress goals for within-year growth for students achieving well below the proficiency
standards is unrealistic. Low achieving students will be hard-pressed to surge past their higher
achieving cohorts in terms of academic progress. The BIE therefore will set higher goals for
students who perform well below their cohort, but on-grade-level proficiency in a single academic
year will not be expected.

The model for establishing these progress goals is to project a path to on-grade-level proficiency for
each student after three years of instruction. Given that the progress goal is established at the
beginning of the year assessment, proficiency would be projected at the end of the two subsequent
academic years. Once the proficiency level that needs to be attained is established, the progress goal
will be the proficiency scale score minus the fall, current year scale score divided by three plus the
fall, current year scale score.
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As with the proficiency portion of the academic indicators, progress will be scaled and incorporated
into the Al. The measure itself is simple: it is the percentage of students meeting their progress goal
not including students for whom a goal was not generated (due to late enrollment). In the Al,
proficiency and progress will be weighted equally within each academic indicator (mathematics and
reading).

Accountability Index: Non-Academic Areas

The BIE proposes to use non-academic indicators to account for 20% of the Al score. For all BIE
schools this will include attendance rates (valued at 10% of the AI). The remaining 10% will include
a mix of graduation rates (high schools only) and other factors such as the amount of community
engagement and/or native language and cultural programs offered.

The mandated use of the U.S. Department of Education’s Adjusted Cohort Graduation Rate
(ACGR, or 4-year on-time rate) is not reflective of BIE’s completer patterns. Schools that may be
very successtul in keeping students in-school rather than dropping-out are not receiving credit for
these students when they remain in the school and graduate with a regular diploma. The BIE is
looking at ways in the Accountability Index to Reward schools with students who do not graduate
on-time for keeping these students in school until they do graduate.

The BIE is also exploring ways to modity these rate indicators for high schools to give credit to
them for preparing students for college and career as well. In particular, the BIE would like to give
credit to schools for graduating students beyond the traditional timeframe. As the BIE serves
students up to 22 years of age, it is appropriate to consider students graduating beyond the on-time
norm as successes for the school. But in other areas, such as dual enrollment, advanced placement,
or continuation on to college, BIE schools need to be given credit for their success in encouraging
the continued educational development of their students.

Alternatively, the BIE is exploring options by which other measures of school performance may be
selected by the schools for incorporation into their accountability determination. For instance, many
states have adopted college-readiness measures as part of their Flexibility Request. The BIE may
make the option available to high schools to allow them to demonstrate student preparedness for
post-secondary education through advanced placement, dual enrollment, or designated college
preparatory courses of study. Similar indicators could also be developed around community
engagement by the school, native language, cultural programs, or other areas where tribes express
the desire for their culture to be reflected in the accountability system.

Under present statute, the BIE makes available to tribally-controlled schools the option of an
Alternate Definition of Adequate Yearly Progress, in accordance with 25 CEF.R. § 30.104(b).
However, no governing tribes or school boards of tribal schools have to date successfully developed
an Alternate Definition of AYP. The requirements of Alternate AYP are so high (should
successtully meet with U.S. Department of Education Peer Review processes: 25 C.F.R. § 30.113)
and the resources are so scarce that, even with Technical Assistance provided by the BIE (25 C.F.R.
§ 30.109), the process is arduous.

The BIE proposes that tribes be allowed to craft indicators that reflect their values (i.e., language,
culture, history) that satisty the Alternative AYP mandate. The new indicators would fall within the
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15% guidelines proposed by the Common Core Standards. The BIE would provide technical
assistance to the schools in the areas of alternative standards and assessment, consistent with
Interior regulations.

The benefit of using the 15% local standards provision is that it allows tribes to customize the
accountability system in a manner that is reflective of their values. The BIE will reshape Alternate
AYP to reflect academic content standards and assessments valued by tribes and provide them with
Technical Assistance accordingly. By doing this, the BIE is redefining the scope of Alternate AYP to
be an area where the greatest chance of success can be realized: the development and measurement
of locally-created standards.

Accountability Index: Addressing Disproportionality in Sub-group Achievement

One facet unique to ESEA was its emphasis on setting the same rigorous academic objectives for all
categories of students. In addition to the “all students” group, only students receiving Special
Education services or identified as Limited English Proficient are identified for inclusion into a sub-
group category (i.e., Special Education and LEP) within the BIE. Given that the ethnic population
of the BIE is homogenous — non-migrant by definition — and uniformly high poverty, the
identification of other sub-groups for AYP purposes is unnecessary and reflected in the Final
Agreement Between the Department of Education and the Department of the Interior.”

Yet, one of the principles guiding the creation of the BIE’s Al is that no student should be counted
more than once for accountability. The principle from ESEA is that students identified in the
Special Education or LEP sub-groups would be factored into the AYP calculation either two or
three times more than non-disabled or non-LEP students. Effectively, this assumption gave
additional weight to students in sub-groups relative to non-sub-group students in the school. While
the intent of the law was to “leave no child behind” by referencing students in sub-groups as
receiving disproportionate and arguably inferior education services based on their sub-group, the
reality is that these students had a disproportionate influence on the AYP determination.

The BIE seeks to revise the influence student sub-groups have on the accountability system. Instead
of weighting the accountability calculations in favor of sub-groups, the BIE will examine
disproportionate achievement in student sub-groups relative to non-group students in the
assessment of “Rewards” and “Penalties” after the Al calculation is complete. The result of this
approach is that no student has any greater influence over the calculation of the Al than any other
student. However, schools will still be held accountable for the proficiency and progress levels of
students in the Special Education and LEP sub-groups.

The BIE method of examining student achievement in sub-groups, in fact, has the added benefit of
comparing sub-groups with non-sub-group peers directly rather than making the comparison of the
sub-group with the “all students” group. The latter method for examining sub-group performance,
usually through the generation of gap measures, is not theoretically sound because sub-group
students are contained in the all students group. In practical terms, such a grouping may logically
overcome small n sub-group issues by virtue of building a “cushion” into the all students group: if
there is lower performance in the sub-group, incorporating the sub-group’s students into the all

24 Final Agreement, section 2.B.1.
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students group lowers the performance of the all students group, diminishing any gap one might
observe between the two while rendering more signitficant the observation of the gap itself.

However, this approach to addressing sub-group performance disparities is unsatisfactory because a
true comparison of students in the sub-group with the non-sub-group population is not obtained.
The effect of calculating accountability in this manner is to mask sub-group performance trends
relative to the all student group. The BIE method for accounting for sub-group performance does
not give sub-groups undue influence over the Al calculation, but examines performance trends after
the fact for significant performance gaps and assigns rewards or penalties accordingly.

The system of rewards and penalties under the new accountability system is based on discrimination
of sub-groups versus their non-sub-group peers. It is important to recognize that in some instances
in BIE-funded schools, the entire school may be included in the LEP sub-group, precluding any
meaningtul comparison with non-LEP peers.

Disproportionality in Achievement
2 Al Point Reward 28D Above the Mean
1AI Point Reward 18D Above the Mean
Neither <1 8D Within a SD of the Mean
1 Al Point Penalty 18D Below the Mean
2 Al Point Penalty 28D Below the Mean

Calculation of disproportionality will be through the use of a difference of means test of significance
(t test) between two means of two populations: specifically between a particular subgroup and the
general school population minus the subgroup students. Schools with sub-groups achieving growth
ot proficiency levels in mathematics or English/language atts that are one standard deviation above
the mean in comparison with their non-sub-group peers will receive an award of 1% toward the Al
tor this subject area. Achievement above their peers by two full standard deviations will be rewarded
with a 2% bonus on the Al Similarly, underperformance by one and two standard deviations in
comparison with the non-sub-group peers will earn the school a 1% and 2% penalty, respectively, to
the relevant portion of the Al

The BIE will impose a threshold of a 15 student minimum for calculation of the disproportionality
test. The minimum number of 15 is low enough that schools may quality for sub-group calculation,
but high enough that the Student’s T-distribution used for statistical inferences on small sets of data
begins to approximate the normal distribution used on larger sets of data.” Overall, no minimum
number is required for calculation in the Al system.

Statistical Analyses

25 The Student’s T-distribution (commonly known as the T-distribution) is a family of continuous probability
distributions that arises when estimating the mean of a normally distributed population in situations where the sample
size is small and population standard deviation is unknown.
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On an ongoing basis, the BIE will perform statistical analyses of academic indicator performance.
These analyses will be in addition to the statistics generated by the accountability system. The
reasons for the analyses are to generate deeper understanding of performance trends in the BIE that
go beyond the measurement of academic achievement and to ensure that the Al is performing as
desired.

Sub-Group Analysis ar the Burean I evel. As discussed at great length already, the performance of sub-
groups at the school-level is difficult to measure reliably in the BIE. However, when aggregated to
the bureau level, the number of students in the sub-group population is easily suttficient to obtain
reliable measures. The importance of sub-group analysis at the bureau level is that it serves to justity
the course of the accountability system in terms of support services.

Specifically, the contention that the BIE makes in this Flexibility Request is that, while it is not
statistically sound to use sub-groups for most of BIE’s schools in the accountability system, the BIE
can and will improve sub-group performance by treating schools identitied for Focus and Priority
status as if they have performance gaps in their sub-group achievement. With the implementation
and establishment of the baseline for the new accountability system, the BIE should obsetrve a
closing of the performance gap between students in sub-groups and their non-sub-group peers in
Focus and Priority schools as the accountability system takes full effect. If the BIE cannot close the
achievement gap as identified at the bureau level, then the accountability system must be changed to
better address sub-group needs.

Classroom and School I evel Analyses. The BIE is currently working with relevant stakeholders —
including its teachers union — in determining precisely how data will be used in educator evaluations.
Beyond educator evaluations, the use of classroom and school level data for the identification of
trends in student achievement will drive the System of Support. This has been mentioned multiple
times and is rather straight-forward. The ability to take assessment data and link it back to
classrooms very quickly allows the BIE to work with educators to improve instruction to meet
student needs.

What is less obvious is that the BIE can use the same information to determine the success of
Protessional Development and school improvement activities. Because the BIE will use data to
determine what range of supports to deploy to a school to improve the academics there, the BIE
will be able to use subsequent data to determine whether the supports actually improved
achievement. Over time, the consideration of data relative to the delivery of support services to the
school will help the BIE improve its services or to develop alternatives that may work better.

Student I evel Analyses and Burean I evel Applications. As the sophistication of the BIE’s technology
infrastructure improves, the BIE will be able to link more data together relevant to the student’s
academic career. Already, the Native American Student Information System (NASIS) accommodates
Common Core Standards and Personal Learning Plans. Personal Learning Plans are similar to
Individualized Education Programs. Importing students’ assessment results into NASIS allows the
BIE to connect student achievement across multiple areas: courses, performance on Common Core
Standards, and the programs in which the student may be involved. This will require significant
work to achieve, but engaging in the necessary work will bring more information about the student
to bear on their education. Pulling together all the relevant information about a student into a single
place greatly enables educators to have a more profound effect on the student.
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The aggregation of student data across multiple domains of information can provide a powertful tool
tor policymakers. The BIE has started the process by which a system wide Longitudinal Data
System (LDS) will be constructed. In its first phase, the BIE will develop a limited data warehouse
and access this data using a “dashboard” concept. The dashboard will provide decision makers in
the BIE the ability to graphically display trends captured for other reasons but until now difficult to
assemble for the purpose of shaping policy.

The goal of the BIE in its data usage is to eventually and regularly engage in primary research: the
development of knowledge about Indian students that can be used to improve the educational
services the BIE delivers. This is a lofty goal when compared with where the BIE is currently. The
activities involved with program implementation and compliance monitoring and the ineftficiency of
the accountability system effectively preclude primary research. The meaningtul data generated by
the new accountability system will help the BIE both through internal, primary research and through
the involvement of external, academic researchers in Indian education.

Calibrating the Accountability Index. The BIE will work with its partners to calibrate the Accountability
Index as data come in. Generally, changes to the Al will only be made once per year. But this
process should not be left to chance. Given that valid and reliable data are readily available during
the school year, the BIE will attempt to uncover potential problems in the implementation of the Al
long before the data roll in for the accountability determination.

3. Support System

The BIE’s support system is designed to improve student achievement and school performance,
close achievement gaps, and increase the quality of instruction for students.

Incentives and Recognition (Principle 2 component)

BIE will provide incentives and recognition for successful schools making the most progress.
Schools in the reward category — both Performing and Progress — will be afforded flexibility on their
continuous improvement process. Schools will be able to select from a group of effective practice
indicators that the school chooses to employ, such as the Danielson Model of Eftective Schools or
the Lezotte Model of Effective Schools, and track their continuous school improvement process in
the Native Star system. In other words, successful schools will be able to fine tune their continuous
improvement progress with ongoing support of that effort provided. Technical assistance will be
provided as requested even from outside resources.

Also, reward schools will submit an application to be recognized as a Blue Ribbon School or a
National Title I Distinguished School. BIE will assist the schools with their applications and will
cover the registration and travel cost for these recognition events. BIE will publicly recognize the
Reward Schools on the BIE’s web-site and send a BIE dignitary to honor the school at a school
assembly and at high-level and/or national BIE events.

Dramatic, Systemic Change in the Lowest-performing Schools (Principle 2 component)
BIE utilizes funds from the ESEA state set-aside for school improvement — 1003(a) and 1003(g) —

to support targeted professional development etforts that ensure Associate Deputy Director (ADD)
oftices, Education Line Offices (ELO), and schools have sufticient support for implementation of
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interventions in the lowest performing Priority and Focus schools and other lower performing
schools identified in BIE’s differentiated recognition system (i.e., transitioning and progressing).

BIE’s differentiated recognition system identities both high performing and low performing schools,
but will concentrate both supports and interventions on the lowest performing schools in BIE’s
system. Supports and interventions will match the needs of the schools and will be of duration that
enables the schools to reach their goals. Below is a summary of supports and interventions to be
provided to schools, from lowest performing to higher-level performing:

Priority-Turnaround
* This includes priority schools (at least 5% of lowest performing in BIE’s system as

determined by the BIE’s accountability index).

For these schools, their ADDs/ELOs will be requited to intervene and conduct a

comprehensive, on-site diagnostic review to pinpoint problem areas.

The ADDs/ELOs will be required to meet with the tribal officials and school boards to

present the data and problem areas, followed by quarterly collaboration with school boards

and School Leadership Teams.

Schools must conduct self-assessment using the Transtormation indicators and develop a

school improvement plan in the Native Star system.

Schools must contract with a BIE-approved turnaround partner to implement reform plans.

* Priority schools have the following options:

o Implementation of a Turnaround Model replacing the principal; screening existing
school staff and rehiring no more than half the teachers; adopting a new governance
structure; and improving the school through curriculum reform, professional
development, extending learning time, and other strategies;

o Implementation of a Transformation Model replacing the principal and improving
the school through comprehensive curriculum reform, professional development,
extending learning time, and other strategies.

For BIE-operated schools that fail to demonstrate improvement after three years, the BIE’s

Academic Achievement Oftice will intervene.

For tribally-controlled schools that fail to demonstrate improvement after three years, the

BIE will work with tribal officials to intervene.

* Supports will include online resources, and technical assistance from the approved
turnaround partner, the BIE’s intervention implementer (i.e., CORE), the data analysis
specialist, and the BIE’s turnaround team.

*  On-site technical assistance visits will be conducted each month.

Specialists will convene each month to assess the implementation of recommendations

provided and determine next steps.

Focus-Needs Improvement

* This includes Focus schools (at least 15% of lowest performing above the 5% priority
schools in BIE’s system as determined by the BIE’s accountability index).

* For these schools, theit ADDs/ELOs will be required to intervene and conduct a
comprehensive, on-site diagnostic review to pinpoint problem areas.

* The ADDs/ELOs will be required to meet with the tribal officials and school boatds to
present the data and problem areas, followed by semi-annual collaboration with the school
board and School Leadership Team.
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Schools must conduct a self-assessment using the 99 Rapid Improvement Indicators and
develop a plan in the Native Star system.

Schools must contract with a BIE-approved turnaround partner to implement reform plans.
For BIE-operated schools that fail to demonstrate improvement after three years, the BIE’s
Academic Achievement Oftice will intervene.

For tribally-controlled schools that fail to demonstrate improvement after three years, the
BIE will work with tribal officials to intervene.

Specitic interventions will vary depending on the needs of the school and their specific
performance indicators. Examples include extended learning time, targeted reading and
mathematics supports, professional development and implementation assistance.

Supports will include online resources, and technical assistance from the approved
turnaround partner, the BIE’s Intervention Implementer (CORE), the data analysis
specialist, and the BIE’s turnaround team.

On-site technical assistance visits will be conducted each month.

Specialists will convene each month to assess the implementation of recommendations
provided and determine next steps.

Transitioning & Progressing

This includes all other BIE schools with less than 60% of their students proficient in
Reading/Language Arts and Math.

For these schools, their ADDs/ELOs will be requited to intervene and conduct a
comprehensive, desk-top diagnostic review to pinpoint problem areas assessing the 99 Rapid
Improvement indicators and developing a plan in the Native Star system and must contract
with a BIE-approved turnaround partner to implement reform plans.

The ADDs/ELOs will be required to meet with the tribal officials and school boards to
present the data and problem areas.

Schools must contract with a BIE-approved school improvement partner to implement their
improvement plans that would Focus on instructional practice, according to specific needs
of the school and their specific performance indicators. Examples include extended learning
time, targeted reading and mathematics supportts, professional development and
implementation assistance.

Supports will include online resources, and technical assistance from the approved school
improvement partner, the data analysis specialist, and the BIE’s turnaround team.
Teleconterence will be scheduled each month through the ELO.

The school improvement providers will convene each month with the ELO to assess the
implementation of recommendations provided and determine next steps.

Close Achievement Gaps (Principle 2 component)

The achievement gap measures the performance of the lowest achieving students in a school system
in terms of whether their growth is narrowing the system’s achievement gap.

The Flexibility Request is most concerned with closing the achievement gap between students in
defined subgroups and some higher standard of comparison which is determined by the SEA. Of
the states submitting Flexibility Requests, some are using a super subgroup strategy or a
consolidated set of subgroups strategy due to insufficient n-size of certain subgroups. Some states
also have taken the approach of lowering the n-size to hold more schools accountable.
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The super-subgroup approach does not work for the BIE as, in some instances, the subgroups are
either too small to be significant (less than 15) or too large to be distinct from the student
population that is not members of the subgroup. The BIE approach is to examine sub-group
performance over time at the bureau level and to evaluate it at the school level when a sufticient n-
size is met. Where disproportionality in achievement is found through the use of a t-test, the BIE
will act swiftly to address the problem.

Moreover, the accountability system of the BIE is bringing the principles of the Individualized
Education Program from the Special Education area to the general student population; at least in
one major way. The BIE’s assessment system and its emphasis on student-level progress goals
mirrors the creation of goals in Special Education IEPs. Student assessment results will lead to
specialized, differentiated instruction in the classroom for all students. In essence, rather than
“mainstreaming” Special Education students into the general classroom, the BIE will be applying
principles of effective Special Education programs to the general student population by emphasizing
the importance of student growth through appropriate differentiated instruction. Where SWD are
concerned, the general classroom environment will be far more hospitable to providing them the
services they require.

Limited English Proficient students will also benefit from this differentiated instruction classroom
paradigm. However, as many LEP students are identified as such due to concerns surrounding
native languages in their settings, the BIE will not be able to systematically address LEP students
with the accountability system. Initiatives within the BIE are being refocused to address native
language instruction as a means to improve student achievement. As the BIE serves more than 200
tribes and by extension a considerable number of native languages, crafting supports for native
language instruction and English language instruction tailored to the needs of specific native
language speakers must take place over the long run.

Incentives and Support for Continuous Improvement (Principle 2 component)

BIE will provide incentives and support to ensure continuous improvement in Title I schools, which
in the BIE system encompasses all schools. BIE utilizes funds from the ESEA state set-aside for
school improvement — 1003(a) and 1003(g) — to support cross-agency targeted, collaborative
professional development efforts that ensure Associate Deputy Director (ADD) oftices, Education
Line Oftices (ELO), and schools have sufficient support for implementation of interventions in
Priority schools, Focus schools, and other Title I schools identified under the BIE’s differentiated
recognition, accountability, and support system.

BIE will identity both high performing and low performing schools, but will Focus both supports
and interventions on the lowest performing schools in BIE’s system. Supports and interventions
will match the needs of the schools and will be of duration that enables the schools to reach their
goals. BIE will establish one “state-wide” differentiated system of support for all BIE-funded
schools, that will include the high performing and high progress (reward) schools, the lowest
performing (Focus and Priority) schools, and those schools in the middle range (Transitioning,
Progressing, Satisfactory, and Performing).
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Build Capacity of the SEA, LEAs, and Schools (Principle 2 component)

In the BIE system, Education Line Offices (ELOs) function essentially as Local Education Agencies
(LEAs) or districts. The BIE provides the following capacity-building activities to Education Line
Oftices and schools to ensure comprehensive monitoring of and technical assistance for
implementation of interventions in Priority and Focus schools:

* Mandatory training regarding the requirements and timelines related to the school
improvement process and implementation of interventions.

* BIE reviews the ELO approved school improvement plans following the presentation to the
local school board to ensure compliance and potential for success.

* Priority schools: the BIE conducts once a month monitoring and technical assistance visits
to each Priority school. These visits include: a comprehensive interview with the principal,
Focus groups with teachers, parents, and students; and classroom observations.

* TFocus Schools: the BIE conducts on-site monitoring and technical assistance visits once a
school quarter to each Focus school. These visits include: an interview with the principal;
Focus groups with teachers and parents; and classroom observations.

* Review the electronic school improvement plans and progress reports that are part of the
BIE Native Star online tool.

* Develop, train, and implement regional System of Support (SOS) to assist schools on
utilization of the teacher and leader standards.

* Train the regional SOS on the implementation and alignment of the Common Core State
Standards and assessments.

* Develop and provide data team training to regional SOS to increase statf effectiveness and
inform instruction.

* Develop supports for protessional collaboration which Focuses on school climate and high
expectations and collaborative teaching practices.

* Develop tools, practices and procedures to ensure parental and family engagement.

* Develop and implement interventions and instructional strategies for all students including
Limited Reading Proficient students and Students with Disabilities.

* Develop and train on the use of common formative and summative assessments.

* Data coaching using NWEA MAP assessments data, BIE’s NASIS data, BIE’s Native Star
school improvement data, and other resources.

»  Strategic planning for implementing Common Core State Standards and high-quality
assessments systems.

»  Strategies for re-purposing resources (i.e., fiscal, human, technology, facilities); building
community partnerships and partnerships with social service agencies and other providers;
and leveraging a variety of data sources to support improvement efforts.

*  Build capacity to support leadership practices to support improved teacher effectiveness.

a. Does the SEA’s accountability system provide differentiated recognition, acconntability, and support for all
LEAs in the State and for all Title I schools in those LEAs based on (1) student achievement in
reading/ langnage arts and mathematics, and other subjects at the State’s discretion, for all students and all
subgroups of students identified in ESEA section 1111 (b)(2)(C)(v)(IL); (2) graduation rates for all students and
all subgrounps; and (3) school performance and progress over time, including the performance and progress of all
subgroups?
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All schools in the BIE system are Title I schools. The Education Line Offices, in tandem with the
Associate Deputy Director offices, function as LEAs, although NCLB designated schools as LEAs
tor some purposes.

BIE’s accountability system provides ditferentiated recognition, accountability, and support for all
Title I schools based on: 1) student achievement in reading/language arts and mathematics, and
other subjects at the State’s discretion, for all students and all subgroups of students; 2) graduation
rates for all students and all subgroups; and 3) school performance and progress over time, including
the performance and progress of all subgroups.

The accountability determination of BIE’s new accountability system will be based principally on the
academic indicators of reading/language arts and mathematics along with attendance rate and
graduation rate. The BIE does not currently differentiate between the required sub-groups identified
in ESEA due to its unique student population and according to the Final Agreement between the
Department of Education and the Department of the Interior.

The attainment of the AMO in the Accountability Index will require that all students, regardless of
sub-group identification, perform to their potential over time. Inconsistent achievement and
graduation trends based on sub-group performance will be identified by the accountability system
and addressed. The way in which this will be accomplished is through statistical diagnostics that
track school performance and aggregate sub-group performance (e.g., status-level of Priority, Focus,
and reward). Hypothetically, schools improving in their accountability determinations over time
should see a corresponding improvement in sub-group achievement in aggregate. Without this
positive correlation, the BIE will re-examine its proposal for ensuring school improvement through
increasing student-level academic achievement specifically for the purpose of identitying weaknesses
in sub-group education program implementation.

The BIE’s reconfigured Annual Measurable Objective (AMO) uses statistical grouping of all BIE
schools to impose categorical identifications. Identification into categories will determine the AMO
tor each school in the subsequent year. By SY 2017-2018, all BIE schools will be expected to attain
the AMO of 90.

b.  Does the SEA’s differentiated recognition, acconntability, and support system create incentives and provide
support that is likely to be effective in closing achievement gaps for all subgroups of students?

BIE’s differentiated recognition, accountability, and support system will create incentives and
provide support that will benefit all subgroups of students. BIE will identity both high performing
and low performing schools. Incentives will be provided to reward schools demonstrating success.
Supports and interventions will be directed to the lowest performing schools in BIE’s system.
Supports and interventions will match the needs of the schools and will be of duration that enables
the schools to reach their goals.

Schools identified with achievement gaps, which will encompass underperforming students generally
and students in subgroups, will be provided additional supports designed to reduce achievement
gaps. BIE has retained a vendor to provide a range of support to School Improvements Grant
(SIG) recipients. These services will be expanded to serve lowest performing schools.
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¢. Did the SEA provide a plan that ensures that the system will be implemented in IEAs and schools no later

than the 2012-2013 school year?

The BIE presently has no real accountability system of its own, instead borrowing from the
accountability systems of the states in which its schools are located. Therefore, the BIE transition
plan is Focused entirely on the future. The plan for the BIE is to implement the new accountability

system in SY 2012-2013.

2.Aii  Select the option that pertains to the SEA and provide the corresponding information, if

any.

Option A

X The SEA includes student achievement only
on reading/language arts and mathematics
assessments in its differentiated recognition,
accountability, and support system and to
identity Reward, Priority, and Focus schools.

Option B

[] If the SEA includes student achievement on
assessments in addition to reading/language
arts and mathematics in its differentiated
recognition, accountability, and support
system or to identity Reward, Priority, and
Focus schools, it must:

a. provide the percentage of
students in the “all students”
group that performed at the
proficient level on the State’s
most recent administration of
each assessment for all grades
assessed; and

b. include an explanation of how the
included assessments will be weighted in a
manner that will result in holding schools
accountable for ensuring all students
achieve college- and career-ready
standards.

BIE includes student achievement only on reading/language arts and mathematics assessments in its
differentiated recognition, accountability, and support system and to identify Reward, Priority, and

Focus schools.
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2.B SET AMBITIOUS BUT ACHIEVABLE ANNUAL MEASURABLE OBJECTIVES

Select the method the SEA will use to set new ambitious but achievable annual measurable
objectives (AMOs) in at least reading/language arts and mathematics for the State and all LEAs,
schools, and subgroups that provide meaningtul goals and are used to guide support and
improvement efforts. If the SEA sets AMOs that differ by LEA, school, or subgroup, the AMOs
tor LEAs, schools, or subgroups that are turther behind must require greater rates of annual

progress.

Option A

[] Set AMOs in annual equal
increments toward a goal of
reducing by half the
percentage of students in
the “all students” group
and in each subgroup who
are not proficient within six
years. The SEA must use
current proficiency rates
based on assessments
administered in the 2011—
2012 school year as the
starting point for setting its
AMOs.

i. Provide the new AMOs
and an explanation of
the method used to set
these AMOs.

Option B

[ ] Set AMOs that increase in
annual equal increments and
result in 100 percent of
students achieving
proficiency no later than the
end of the 2019-2020
school year. The SEA must
use the average statewide
proficiency based on
assessments administered in
the 2011-2012 school year
as the starting point for
setting its AMOs.

i. Provide the new AMOs
and an explanation of the
method used to set these
AMOs.

Option C

X] Use another method that is
educationally sound and
results in ambitious but
achievable AMOs for all
LEAs, schools, and
subgroups.

i. Provide the new AMOs
and an explanation of
the method used to set
these AMOs.

ii. Provide an educationally
sound rationale for the
pattern of academic
progress reflected in the
new AMOs in the text
box below.

iii. Provide a link to the
State’s report card or
attach a copy of the
average statewide
proficiency based on
assessments
administered in the
2011-2012 school year
in reading/language arts
and mathematics for the
“all students” group and
all subgroups.
(Attachment 8)

Option A:

Did the SEA set its AMO’s 5o they increase in annual increments toward a goal of reducing by half the percentage of
students in the “all students” group and in each subgroup who are not proficient?

7. Did the SEA provide the new AMO'’s and the method used o set these AMO’s?
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The BIE is resetting its Annual Measurable Objectives (AMOs) using Option C. This option was
selected because it facilitates the implementation of a new accountability system beginning in SY
2012-2013. This accountability design is based upon multiple performance indicators indexed into
an overall score (and subsequent rating). The BIE plans to establish performance standards and
applicable metrics necessaty to transtorm data from different scales into the AI’s scale. The AMOs
tor school year (SY 2011-2012) will remain unchanged.

The BIE must reset the AMO system entirely and without reference to current test scoring patterns
exhibited by schools. Because the most recent round of testing (school year 2011-2012) was
completed using the assessments of the 23 states where BIE schools are located, it is impossible to
equate scores between schools in different states. The BIE must engage in a baseline year using a
single assessment bureau-wide to derive accurate, consistent data on school performance prior to
implementing an AMO system in Year One of the full flexibility system.

The Al atfords each BIE school the opportunity to demonstrate improvement in several areas
against AMOs that are both ambitious and achievable. Setting differential targets for school
performance reflects the current conditions in classrooms and will motivate educators and school
leaders to improve their overall school’s performance. The expectation is that the BIE’s schools will
improve performance towards the goal in 2017-2018 of 90 Al points, by drawing more attention to
their current academic performance and setting an ambitious long-term goal.

In brief, the BIE will utilize AMOs n the following manner:

* The BIE will reset and redetine the concept of Annual Measurable Objectives.

*  AMOs will be applied to the school for accountability purposes.

* Using the baseline year (SY 2012-2013) data, the BIE will normalize indicator scores such
that 70 represents “average,” 50 “low,” and 90 “high.” Some schools that are statistical
outliers when the data are normalized may be above 90 or below 50.

*  Schools will be placed into their new status and an AMO based on their Accountability
Index score.

* Identification based on performance will be a structure resembling quintiles. The quintiles
will correspond with the differentiated recognition system. The top and bottom quintile will
be further divided into two smaller parts to yield seven AMO trajectories. The division of
the quintiles is in response to Differentiated Recognition categories outlined by the U.S.
Department of Education.

* Schools’ identification into status will determine their progression for AMOs.

* The goal is for schools in the top three quintile ranges to reach 90 points on AMOs by 2017-
2018 school year.

* The goal is for schools in the bottom two quintile ranges to reach 80 or 85 points on AMOs
by the 2017-2018 school year.

* The imposition of a quintile system for generating AMOs is essentially the same thing as
identifying schools based on performance gaps and setting expectations for the schools to
close the gaps over a five year period of time. Because the 2012-2013 school year is the
Baseline Year and schools will not be identified into status until Year One (immediately
tollowing the Baseline Year), Differentiated Recognition will reflect both AI and AMOs for
the first two years of the flexibility system. Beyond these two years, Difterentiated
Recognition will reflect school performance.
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AMO Approach

The approach below provides a macro-level set of steps used in determining a school’s overall
accountability index (AI). The actual beta-testing, including the transformation constants needed to
convert data from different scales onto the common Al 0-100 scale will be conducted in the spring
of 2013. This testing will demonstrate for each school how each indicator contributes to the overall
score. The goal will be to establish AMOs for all schools given their relative starting position during
the baseline year.

Baseline Year (SY 2012-2013)

Step 1: Calculate the unweighted index values for the following indicators
in reading and mathematics
a) Participation
b) Status (proficiency)
¢) Improvement (within year growth)
Step 2: Calculate the unweighted index values for the following indicators
a) Graduation rate (ACGR)
b) Attendance (within year growth)

Step 3: Index multiple values by weight and sum values

Step 4: Determine relative position on the 100 point scale
a) Long-term goal = 90 points
b) Typical performance = 70 points [Baseline Year AMO)]
¢) Minimum performance = 50 points

Each year the AMOs increase is based upon the performance trajectory as identitied in the Baseline
Year. This approach simplifies the improvement expectations and identifies different levels of
school performance. The table on the next page illustrates graphically how the system will reduce
the gap in school performance over time.

Although the illustration demonstrates differential AMOs at the school level, the results for
indicators follow the same logic. The AMOs on individual indicators will be generated based on the
school’s performance in the Baseline Year. Making the suggested amount of progress on all
indicators will lead to the school meeting the school-level AMO upon which the accountability
determination is made.

However, as alluded to eatlier in the request, it schools miss their indicator-level AMOs, they will
not automatically receive unsatistactory accountability determinations. Performance beyond the
point of meeting the AMOs in other areas will still count toward the school’s performance on the
Al The shortfall on one indicator’s AMO can be made-up by surpluses achieved on other indicators
resulting in a satistactory determination being issued to the school overall.
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Annual Measurable Objectives Trajectories over a Five Year Period
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#1. Did the SEA use current proficiency rates from the 2010-2011 school year as the base year?

To generate the new AMOs, the BIE will use data on the assessments taken during the 2012-2013
school year when establishing the baseline year. The reason for doing so is that the BIE is currently
using 23 different assessments by which proficiency is measured. It is statistically impossible to
equate proficiency levels using these assessments.

7. If the SEA set AMO:s that differ by LELA, school, or subgroup do the AMOs require LEAs, schools and
subgroups fo matke greater rates of annual progress?

The effect of the method of setting AMOs is that schools that currently have low Al will be required
to make much more progress than those close to the long-term goal of 90 points. However, the
improvement rate is fixed at 8 points for schools in order to reduce the gap while addressing the
need for “ambitious but attainable” AMOs. The fixed improvement floor will be validated to ensure
the lowest performing schools attain an Al above 80 index points by 2017-2018, closing 80% of the
gap between the lowest and highest performing schools.
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2.C REWARD SCHOOLS

2.Ci  Describe the SEA’s methodology for identifying highest-performing and high-progress schools as reward
schools . If the SEA's methodology is not based on the definition of reward schools in ESEA Flexibility (but
instead, e.g., based on school grades or ratings that lake into account a number of factors), the SEA should also
demonstrate that the list provided in Table 2 is consistent with the definition, per the Department’s “Demonstrating
that an SEA’s Lists of Schools meet ESEA Flexibility Definitions” guidance.

BIE has developed a methodology tfor identitying highest-performing and high-progress schools as
Reward schools. However, the list of Reward schools contained in Table 2 is based on state
assessment data from 23 states for SY 2010-2011, since that is all BIE had available for calculation at
this time. BIE will submit a new list of reward schools that is derived from a methodology used for
identifying highest-performing and high-progress schools once the 2011-12 assessment data is
available.

BIE’s methodology rank orders schools to determine the highest achieving schools as well as lowest
performing schools. The BIE used the “all students” group (whole school) that included those
students who ate assessed in reading/language arts and mathematics using the assessments given in
the state in which the school is located as required under section 1111(b)(3) ot the ESEA. The “all
students” group is comprised of students in grades 3 through 8 and high school students for
whichever grade is assessed in the 23 states where BIE schools are located. The “all students” group
includes limited English proficient (LEP) students and students with disabilities (SWD), including
students with significant cognitive disabilities who take an alternate assessment based on alternate
academic achievement standards. BIE rank ordered all BIE schools for which the BIE is
responsible for reporting AYP status.

High performing schools - A Title I school (all BIE-funded schools) has the highest absolute
performance at the 5% level or better for the “all students” group and for all subgroups, on the
Reading/Language Arts assessments that are part of the SEA’s differentiated recognition,
accountability, and support system.
o At the high school level, school is also among the Title I schools with the highest
graduation rates of at least 75%.
o A highest-performing school must be making AYP for the “all students” group and all
of its subgroups.
o A school may not be classitied as a “highest-performing school” if there are significant
achievement gaps across subgroups that are not closing in the school.

High progress schools - A Title I school (all BIE-funded schools) is among the ten percent of
Title I schools that are making the most progress at the 5% level or better in improving the
performance of the “all students” group over a number of years on the statewide assessments
that are part of the SEA’s differentiated recognition, accountability, and support system
o At the high school level, school is also among the Title I schools that are making the
most progress in increasing graduation rates of at least 75%.
o A school may not be classitied as a “high-progress school” if there are significant
achievement gaps across subgroups that are not closing in the school.

83



ESEA FLEXIBILITY — REQUEST

BIE used the process outlined below for identification and determination of the highest achieving
schools, referred to as reward schools. The BIE identified the highest-achieving 5% of all 174 BIE
elementary and secondary schools in the system as all schools receive Title I funding. These schools
have been identified as reward schools. The number of schools identified in the top 5% of BIE
schools is nine. The BIE uses the U.S. Department of Education’s 4-Year Adjusted Cohort
Graduation Rate (ACGR) since none of the BIE secondary schools use the graduation rate defined
in 34 C.F.R. § 200.19(b).”* This measures the number of students who begin high school in a
specific cohort against those who graduate on-time from that cohort. The BIE factored in the 4-year
ACGR to identify the highest achieving schools with an 80% or greater graduation rate for school
years 2007-08, 2008-2009, 2009-2010, 2010-2011, which included 2 BIE high schools as part of the
reward schools list.

The highest achieving five (5) percent of BIE schools (n = 9 schools) was calculated using an adding
ranks method determined by the following series of calculations:

1) Calculated the percent of students proficient in reading/language atts for every school
using the most recent assessment data available (SY 2010-2011).

2) Calculated the percent of students proficient in mathematics for every school using the
most recent assessment data available (SY 2010-2011).

3) Rank ordered the schools based on percent of students proficient in reading/language
arts from the lowest to the highest.

4) Rank ordered the schools based on percent of students proficient in mathematics from
the lowest to the highest.

5) Rank ordered the schools based on the sum of the reading/language arts and
mathematics ranks for each school. The schools with the highest sum ranking score
(percent of students proficient in reading/language arts added to the percent of students
proficient in mathematics, then divided by 2) were identified as the highest-achieving

schools.

6) Atfter the adding ranks method was used to identify highest achieving schools, high
schools with a graduation rate 80% or greater were included.

The BIE used the definition of proficient for each of the states where the schools are located. No
attempt was made to “weight” or analyze the disparity in proficiency cut scores and annual
measurable objectives determined by each state and/or to analyze and compare the tigor of the
actual assessments given in each of the 23 states.

2.Cil Provide the SEA’s list of Reward schools in Table 2.

% 34 C.EFR. § 200.19(b)()(A) states: “A State must calculate a ‘four-year adjusted cohort graduation rate,” defined as the
number of students who graduate in four years with a regular high school diploma divided by the number of students
who form the adjusted cohort for that graduating class.”
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Listed in Table 2 is a full listing of Reward, priority, and Focus schools (see Attachment 9).

BIE will submit a new list of reward schools that is derived from a methodology used for identifying
highest-performing and high-progress schools once the SY 2012-2013 assessment data has been
base-lined. At present BIE has 23 states’ assessment data, so we cannot make the requested
comparison until a unified set of assessment data is available.

2.Ciii  Describe how the SEA will publicly recognize and, if possible, Reward highest-performing
and high-progress schools.

Under the NCLB requirement regarding State Recognition, the BIE has publicly recognized schools
in the category of making “AYP” at national training institutes by providing plaques at special
evening events or during general sessions. The issue of using the accountability systems of the 23
states in which BIE-funded schools are located also has a significant impact on the BIE’s academic
achievement awards programs. Using student performance data that is nearly two years old by the
time the AYP determinations have been completed and then providing special recognition devalues
the efforts of these schools. Other means of recognizing and Rewarding schools funded by BIE
have occurred through special partnerships with scientific labs and business entities to provide
training and other supports to these higher performing schools based on the number of students
who were proficient in reading/language arts and mathematics. BIE will replace its current
recognition system with Rewards designated for schools that achieve proficiency and growth under
BIE’s new accountability system.

A school must be a Reward-Performing or Reward-Progress in order to be nominated for national
awards, such as the National Blue Ribbon Award or National Title I Distinguished School Award.
Schools identified for Reward status will be consistent with the definition of either a “high-
performing school” or a “high-progress school” as set forth in the ESE.A Flexibility document.

BIE will recognize the Reward schools publicly in a system-wide announcement in August and
September in two ways: a) announcements at school-wide assemblies held at the beginning of the
school year; and b) presentation of a symbol of recognition, such as a plaque or certificate. Title I
tunds will be used to support the public acknowledgement of Reward schools receiving that
recognition.

»  Has the SEA consulted with I.EAs and schools in designing its recognition, and, where applicable, Rewards?

BIE has solicited input from a range of stakeholders about suggestions for additional Reward
strategies for high-performing and high-progress schools and to assess the potential support (as well
as the likelihood of being able to implement same) for additional strategies that are put forth. The
goal of this effort is to establish more meaningful recognition of the Reward schools, while at the
same time provide models of high performing and high progress schools for the other BIE schools
to access as examples within BIE’s school system. Model descriptions of each school receiving a
Reward rating will be posted on the BIE’s website for other aspiring schools to access.
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2.D PRIORITY SCHOOLS

2.D.i Describe the SEA’s methodology for identifying a number of lowest-performing schools equal to at least five
percent of the State’s Title I schools as priority schools. 1f the SEA’s methodology is not based on the definition of
priority schools in ESEA Flexibility (but instead, e.g., based on school grades or ratings that take into account a
number of factors), the SELA shonld also demonstrate that the list provided in Table 2 is consistent with the definition,
per the Department’s “Demonstrating that an SEA’s Lists of Schools meet ESEA Flexibility Definitions”
guidance.

Did the SEA describe its methodology for identifying a number of lowest-performing schools equal o at least five
percent of the State’s Title I schools as Priority schools?

BIE has developed a methodology for identitying a number of lowest-performing schools, equal to
at least five percent of the BIE’s Title I schools as Priority schools. Further, BIE’s methodology is
based on the definition of Priority schools in ESEA Flexibility.

When the BIE replaces its current assessment with an interim unified assessment in 2012-13,
Priority schools will be determined based on BIE’s new accountability plan. For example, student
growth within a year will be measured and combined with proficiency scores to determine
achievement which will be computed into an Annual Measurable Objective (AMO) for the school.
This is ditferent from the current computation of only using proficiency scores.

The lowest performing five percent of BIE schools (n = 9) was calculated using an adding ranks
method determined by the following series of calculations:

1) Calculated the petcent of students proficient in reading/language arts for every school using
the most recent assessment data available (SY 2010-2011).

2) Calculated the percent of students proficient for mathematics in every school using the most
recent assessment data available (SY 2010-2011).

3) Rank ordered the schools based on percent of students proficient in reading/language arts
trom the lowest to the highest.

4) Rank ordered the schools based on percent of students proficient in mathematics from the
lowest to the highest.

5) Rank ordered the schools based on the sum of the reading/language arts and mathematics
ranks for each school. The schools with the lowest sum ranking score (percent of students
proficient in reading/language arts added to the percent of students proficient in
mathematics, then divided by 2) were identitied as the lowest-achieving schools.

6) Atfter the adding ranks method was used to identity schools, high schools with a graduation
rate less than 60% were included.
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For school years 2013-14 and 2014-15, priority schools will be identified by using an adding ranks
methodology based on the interim BIE assessment that has a vertically integrated scale that allows
the BIE to estimate an individual student’s progress at grade level, above grade level, or below grade
level.

2.D.i  Provide the SEA’s list of Priority schools in Table 2.
Listed in Table 2 is a full listing of Reward, Priority, and Focus schools (see Attachment 9).
a. Did the SEA identify a number of Priority schools equal to at least five percent of its Title I schools?

As noted in 2.C.ii, BIE produced a ranking list for all BIE schools. All 174 BIE schools are eligible
tor and receive Title I funding. The BIE is submitting a preliminary list of its 5% lowest performing,
priority schools, using the achievement data from the assessments administered in SY 2010-11as
well as the graduation rate data for SY 2010-11. The preliminary list includes nine (9) of BIE’s 174
schools, with two of the three high schools with graduation rates less than 60%.

b.  Did the SEA’s methodology result in the identification of Priority schools that are —

. Among the lowest five percent of Title I schools in the State based on the achievement of the “all
students” group in terms of proficiency on the statewide assessments that are part of the SEA’s
differentiated recognition, accountability, and support system, combined, and have demonstrated a
lack of progress on those assessments over a number of years in the “all students” group;

The BIE used the “all students” group (whole school) that included those students who are assessed
in reading/language arts and mathematics using the assessments in which the school is located as
required under section 111(b)(3) of the ESEA. The “all students” group is comprised of students in
grades 3 through 8 and high school students for whichever grade is assessed in the 23 states where
the 174 BIE schools are located. The “all students” group includes limited English proficient (LEP)
students and students with disabilities (SWD), including students with significant cognitive
disabilities who take an alternate assessment based on alternate academic achievement standards.
The BIE defines lack of progress as at least two consecutive years of not making AYP in the “all
students” group.

(i) Title I-participating or Title I-eligible high schools with a graduation rate less than 60 percent over a
number of years; or

All 174 BIE schools are eligible to participate in Title school wide programs. This includes all 63
BIE secondary schools that were ranked according to their student proficiency and graduation rates
less than 60%.

(ii) Tier I or Tier 11 schools under the School Improvement Grants (S1G) program that are using SIG
Sunds to fully implement a school intervention model?

BIE’s list of priority schools includes schools identified for the 1003(g) School Improvement Grant
program. BIE included the 5% lowest performing schools identitfied as Tier I schools, as well at the
next 10% lowest performing schools as Targeted Tier III schools. BIE does not have any Tier 11
schools as all schools are eligible and receive Title I funding, including high schools. All BIE schools
that receive SIG funding are implementing a school intervention model.
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2.D.iii - Describe the meaningful interventions aligned with the turnaround principles that an 1.EA with Priority
schools will implement.

Are the interventions that the SEA described aljgned with the turnaround principles and are they likely to result in
dramatic, systematic change in Priority schools?

The interventions BIE plans to use are aligned to the Turnaround Principles defined in ESEA
Flexibility. Implementation of these interventions will assist BIE in effecting dramatic, systemic
change in priority schools. BIE uses a Seven Point Intervention Plan, which is directly based upon
the Turnaround Principles for turning around its lowest performing schools. This framework
establishes team structures to address the areas of: principal leadership; effective teachers able to
improve instruction; additional time for student learning and teacher collaboration; provision of an
instructional program that is research-based, rigorous, and aligned with academic content standard,
use of data to inform instruction and for continuous improvement; a school environment that
improves safety and discipline and address the students’ social, emotional, and health needs; and on-
going engagement of families and communities.

Seven Point Intervention Plan

Turz.mr?und Turnaround Intervention BIE Strategies
Principle
Employee Performance Appraisal — Rewards and
a) Review performance of principal
1. Stong b) Replace principal or assurance can supports
leadership place princip Choice of SIG Model
lead turnaround effort
Principals® Academy
Employee Performance Appraisal - Rewards and
supports
a) Review quality of instructional staff CORE Professional Development (i.e., literacy,
and retrain only those with potential math, Rtl, and ELL support)
5 Bffecti to be effective CORE Technical Assistance for SIG schools
’ cetive b) Prevent ineffective teachers from Individual Development Plan
teachers . . .
transferring Teachscape Professional Development (i.e.,
¢) Provide job-embedded professional teacher evaluation, professional learning, and
development school improvement)
Power of Teaching
ELL intervention strategies
3 Rc;ldesigél a) Provide additional time for student BIE evaluating (i.e., funding, labor CBA)
SCHOOL €Ay, learning and teacher collaboration Choice of SIG Model
week, or year
Rl with emphasis on students with disabilities
a) Base instruction on student needs and limited English proficient students
4. Strengthen . : . ;
b) Design instructional program that is CompassLearning Odyssey
the school . .
. . research-based, rigorous, and Literacy Plan
instructional . . . . . .
aligned with State academic content ELL intervention strategies
program

standards

Choice of SIG Model
Site visits
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*  Progress Monitoring

* Intervention/Improvement Plan

*  School Improvement Plan

*  Teachscape Professional Development (i.e.,
school improvement)

* Power of Teaching

= NASIS Lesson Plan Module

= NASIS Special Education IEP Module

= Drop-Out Prevention Initiative

5. Datato =  NWEA MAP Assessments Quarterly Roll-up
inform a) Use data to inform instruction and sessions
instruction for continuous improvement = Native Star
and for b) Schedule time for collaboration on | ®  NASIS
continuous the use of data *  Special Education Data Summit
improvement * ELL intervention protocol

®  Youth Risk Behavior Survey
*  School Safety Audits

2)  Esublishing school environment ®  Technical Assistance on Bullying Prevention

with school safety, discipline, and

6. School ) , | ® BIE National Policy Memotrandum (NPM) on
) non-academic factors (e.g., students . )
environment . . Suicide Prevention
social, emotional, and health needs) . . .. .
. : = Technical Assistance on Suicide Prevention and
that impact student achievement )
Drug & Alcohol Prevention
*  BIE evaluating use of a school climate instrument
= Native Star Family Engagement Tool (FE
7. Family and . . . y g (FET)
: a) Provide ongoing mechanisms for *  School Improvement involvement
community . . . -
family and community engagement | =  BIE Summer Institute training
engagement

* FACE family engagement (birth-5 years old)

In addition, BIE has established a team structure to carry out the Seven Point Intervention Plan,
based on collaborative work with the Center on Innovation & Improvement (CII). BIE’s team
structure based upon the CII’s model identities teams and their purposes as follows:

* The Leadership Team comprised of the principal and team leaders from the Instructional
Teams (grade level or subject areas teams). The leadership Team functions as the School
Improvement Team, with parent members attending meetings scheduled for purposes of
reviewing and amending the school improvement plan.

* Instructional Teams are manageable groupings of teachers by grade level or subject area
that meet to develop instructional strategies aligned to the standards-based curriculum and to
monitor the progress of the students in grade levels or subject area for which the team is
responsible.

* A Family and Community Engagement Team is comprised of the principal, counselor,
social worker, teachers, and parents (typical configuration), with parents constituting the
majority of the membership. The Family/Community Engagement Team advises, plans, and
assists with matters related to the school-home compact, homework, open houses, parent-
teacher conference, school-home communication, and parent education (including training
and information about learning standards and parents’ role in supporting children’s learning
at home).
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The BIE will continue to follow the guidance provided in the ESEA Flexibility Request and the
1003(g) SIG and strengthen its current school turnaround approach through BIE’s newly established
Academic Achievement Oftice. Schools will continue to receive SIG funding to focus on rapidly and
significantly turning around their schools.

The BIE uses the 1003(g) SIG models of turning around its “persistently lowest performing”
schools. Only the Turnaround Model and Transformation Model are applicable with BIE’s school
system as they are aligned to the actions identified in the BIE’s Seven Point Intervention plan. The
Restart Model and School Closure are not available as options for BIE schools. The Restart Model
can only occur if the school becomes a State charter school, as BIE has no authority to recognize a
“charter” school in its current system. The School Closure is not an option unless the tribe chooses
to close a school. BIE does not have the authority to unilaterally close a school given current laws
and regulations. The two models implemented by BIE are described below.

Turnaround Model

The Turnaround model requires: replacing the principal; screening all existing staft, and rehiring no
more than 50 percent, then replacing those staft not rehired with new statf; providing staft with on-
going, high quality, job-embedded protessional development aligned to the instructional program;
implementing an instructional program that is research-based and vertically aligned from one grade
to the next, as well as aligned with academic standards; promoting continuous use of data that
includes formative, interim, and summative assessments to inform and differentiate instruction in
order to meet the academic needs of individual students; establishing schedules and implementing
strategies that provide increased learning time; providing appropriate social-emotional and
community-oriented services and supports for students; and finally, adopting a new governance
structure that requires the BIE.

Transformation Model
The Transtormation model addresses four specitic components critical to transforming the lowest
achieving schools. These components include:

* Developing teacher and school leader effectiveness;

* Implementing comprehensive instructional reform strategies;

* Increasing learning time and creating community-oriented schools; and
* Providing operational flexibility and sustained support.

a. Do the SEA’s interventions include all of the following?

(i)  providing strong leadership by: (1) reviewing the performance of the current principal; (2) either replacing the
principal if such a change is necessary o ensure strong and effective leadership, or demonstrating to the SEA that
the current principal has a track record in improving achievement and bas the ability to lead the turnaronnd effort;
and (3) providing the principal with operational flexibility in the areas of scheduling, staff, curriculum, and
budget;

The first step a school must take in implementing a Turnaround/Transformation program is to

determine whether the existing principal possesses the necessary competencies to be a turnaround
leader. BIE’s past practice of coordinating with the ADD and the ELO has shown the
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organization’s need in this area requires a stronger commitment for all groups to come to the table
and find the best solutions for assisting the school in understanding the sense of urgency to
turnaround their school. As such, the BIE Academic Achievement Oftice will work closely with the
ADD, ELO, and School Boatds to make that determination. It is critical that the BIE undertake a
search for “School Turnaround Leaders” versus just any certified school administrator. Knowing
that the traditional principal pool is already stretched to capacity, BIE must undertake a national
recruitment effort beginning in SY2012-13 to find such leaders for the priority schools.

Using the research that suggests successtul leaders in the turnaround setting possess competencies
different from successtul leaders in already high-performing organizations, BIE will develop targeted
training and support that will ensure the following competencies are nurtured in BIE Turnaround
Leaders:

* Driving for Results — the turnaround leader’s strong desire to achieve outstanding results
and the task-oriented actions required for success.

* Influencing for Results — motivating others and influencing their thinking and behavior to
obtain results. Turnaround leaders cannot accomplish change alone, but instead must rely on
the work of others.

* Problem-solving — including analysis of data to inform decisions, making clear, logical plans
that people can follow, and ensuring a strong connection between school earnings goals and
classroom activity.

* Showing Confidence to Lead — staying visibly Focused, committed, and self-assured
despite the barrage of personal and professional attacks common during turnarounds.”

BIE will work with the Human Resources Oftice to research possibilities of importing talent from
outside resources, such as the “Troops to Classrooms” project, and other sources following the
lessons and recommendations from Importing Leaders for School Turnarounds, a report published by the
schools of business and education at the University of Virginia in 2011.

The BIE will continue the practice of using the 99 Rapid Improvement Indicators in the Native Star
web-based system. The Principal as Instructional Leader is one of the components used in BIE’s
current System of Support and prominent in the Native Star continuous improvement process. All
schools are required to address the 99 Rapid Improvement Indicators that are tied to effective
schools research and best practices. The school’s Leadership Team begins by assessing the following
indicators specitfic to the Principal as Instructional Leader:

* Principal makes sure everyone understands the school’s mission, clear goals (short and long
term), and their roles in meeting the goals.

* Principal models and communicates the expectation of improved student learning through
commitment, discipline, and careful implementation of sound practices.

* Principal participates actively with the school’s teams.

* Principal keeps a Focus on instructional improvement and student learning outcomes.

* Principal monitors curriculum and classroom instruction regularly.

27 Public Impact, Lucy M. Steiner, Emily Ayscue Hassel, Bryan Hassel, Eli Valsing, Sarah Crittenden. Schoo/ turnaround
leaders: Competencies for success, June 2008.

91



ESEA FLEXIBILITY — REQUEST

* Principal spends at least 50% of his/her time working directly with teachers to improve
instruction, including classroom observations.

* Principal challenges and monitors unsound teaching practices and supports the correction
of them.

* Principal celebrates individual, team, and school successes, especially related to student
learning outcomes.

* Principal offers frequent opportunities for staft and parents to voice constructive critique of
the school’s progress and suggestions for improvement.

The School Leadership Team conducts an assessment of these nine indicators to determine the level
of development or implementation as “No development or Implementation”; “Limited
Development or Implementation”; or “Full Implementation.” Once the School Leadership Team
has determined if the indicator is a high, medium or low Priority and level of difticulty the indicator
will be to develop or implement, the Team describes the current level of development or
implementation. Once these nine indicators are assessed, the School Leadership Team can continue
to assess their progress and plan and monitor their improvement.

(i) ensuring that teachers are effective and able to improve instruction by: (1) reviewing the quality of all staff
and retaining only those who are defermined to be effective and have the ability to be successful in the turnaround
effort; (2) preventing ineffective feachers from transferring to these schools; and (3) providing job-embedded, ongoing
professional development informed by the teacher evaluation and support systems and tied to teacher and student
needs;

(ii) redesigning the school day, week, or year to include additional time for student learning and teacher
collaboration;

(iv) strengthening the school’s instructional program based on student needs and ensuring that the instructional
program is research-based, rigorous, and aligned with State academic content standards;

() redesigning the school day, week, or year to include additional time for student learning and feacher collaboration;

BIE has not created an initiative per se to broadly redesign the school day, week, or year for BIE-
tunded schools. With respect to BIE-operated schools, those options have been discussed and will
continue to be the Focus of discussion to improve schools. However, BIE lacks the broad authority
to redesign learning time for tribally-controlled schools. Those schools can only be encouraged to
consider such an option.

BIE has utilized the 21* Century Community Learning Centers (CCLC) program, funded by the
Department of Education, to expand before- or after-school learning enrichment opportunities for
students. BIE provide grants to BIE-funded schools and dormitories to enable them — with the
assistance of community partners — to plan, implement, or expand projects that benefit the
educational, health, social services, cultural, and recreational needs of the community. The 21
Century Community Learning Centers enables BIE to support schools and dormitories as
community education centers keeping children safe in the after school hours and providing
academic enrichment, homework centers and tutors, and a range of cultural, developmental and
recreational opportunities. In addition, lifelong learning activities are available for community
members in the local school setting. School-based 21* Century Community Learning Centers that
have been established around the country are providing safe, drug-free, supervised and cost-eftective
after school, weekend or summer havens for children, youth and their families. The program is
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designed to deploy support specifically to high-need BIE schools and dormitories that have low
achieving students and high rates of juvenile crime, school violence, and student drug abuse, but lack
the resources to establish after school centers.

(i) wsing data to inform instruction and for continnons improvement, including by providing time for
collaboration on the use of data;

BIE’s priority schools will be required to use the interim assessment to assess each student’s learning
at three benchmark points: fall, winter and spring. The intermediate assessment data along with
other optional learning assessments, such as DIBELS and AIMSweb, will be utilized by the School
Support Teams, School Leadership Teams, and School Instructional Teams to collaborate on
continuously improving the instructional delivery for all students at the school.

Using the effective practice indicators in Native Star related to curriculum, assessment, and planning,
priority schools will ensure:

* Students’ learning is assessed frequently with standards-based assessments.

* The school tests each student at least 3 times a year to determine progress toward standards-
based objectives.

* Teachers receive timely reports of results from standardized and objectives-based tests.

* The school maintains a central database that includes each student’s test scores, placement
information, demographic information, attendance, behavior indicators, and other variables
useful to teachers.

" Yearly learning goals are set for the school by the Leadership Team, utilizing student
learning data.

* Instructional Teams use student learning data to assess strengths and weaknesses of the
curriculum and instructional strategies.

* Instructional Teams use student learning data to plan instruction.

* Instructional teams use student learning data to identify students in need of instructional
support or enhancement.

* Instructional Teams review the results of unit pre- and post-tests to make decisions about
the curriculum and instructional plans and to “red flag” students in need of intervention
(both students in need of tutoring or extra help and students needing enhanced learning
opportunities because of their early master of objectives.

(i13) establishing a school environment that improves school safety and discipline and addressing other non-
academic factors that impact student achievement, such as students’ social, emotional, and health needs; and

BIE has made systemic improvements to target school climate. The major initiative targets schools
and dormitories by assisting them in building and sustaining effective positive supports within their
classrooms and campuses. The training, developed by the University of Oregon, Institute on
Violence and Destructive Behavior, builds the capacity of the positive behavior teams at the local
school or dormitory. The teams use the Native American Student Information System (NASIS) for
data review, to develop data driven decisions, and to consistently implement the program. Currently,
the NASIS contractor, Infinite Campus provides behavior reports on a monthly basis that are
aligned with the University of Oregon’s behavior program. The reports will be provided at the local
level and the Education Line Oftice and Associate Deputy Directors. With this report, all levels of
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BIE will be able to identity trends and target technical assistance for their respective agencies. This
will be the first time reports of this magnitude will be available on an ongoing basis.

The Safe and Drug Free Schools Program provided ten regional technical assistance sessions
targeting bullying and suicide in 2009 and 2010. The 16 hour training provided fundamental
information, evidence and researched based best practices, and a high degree of participant
interaction. All participants had to pass a competency exam in order to receive a certificate of
attendance.

The annual BIE Summer Institutes in 2009, 2010, 2011, and 2012 included two strands that
addressed safe schools issues. The first strand offered positive behavior supports. The second strand
provided safe and secure schools updates and included the BIE Emergency Prepared Plan (EPP)
schools would use to revise and update their current plans. BIE staft also attended the BIE’s Suicide
Prevention and Anti-Bullying technical assistance sessions where experts in the field provided up to
date information and trends in the field of safe and secure schools.

BIE has hired three School Satety Specialists who are dedicated to their respective ADD region
(East, West & Navajo). The specialists provide specitic technical assistance for their Associate
Deputy Directors region and work in collaboration with the Division of Performance and
Accountability.

BIE also has a Suspected Child Abuse and Neglect (SCAN) Specialist to specifically address and
tollow up on reports filed in BIE schools and dormitories.

BIE also will roll-out the Youth Risk Behavior Survey (grades 6-12) results that have monitored
behaviors that place adolescents most at risk for premature morbidity and mortality, for grades 6-12.
The survey monitors six categories of Priority health-risk behaviors among youth and young adults,
including:

* Behaviors that contribute to unintentional injuries and violence

* Tobacco use

*  Alcohol and other drug use

*  Sexual risk behaviors

* Unhealthy dietary behaviors

* Physical inactivity

The survey also monitors the prevalence of obesity and asthma. The survey has been adapted to
include tribal-specific issues of interest to particular schools and tribes.

These data will be available and disseminated in fall of 2012. Technical assistance will be provided
on the development of interventions based on the current data set. The survey has been
administered by BIE since 1997 on a two-three year basis.

BIE is also exploring the possibility of implementing a comprehensive school climate instrument to
complement the Youth Risk Behavior Survey. The purpose of administering a school climate
instrument is to identify nonacademic factors that impinge upon students’ academic performance.
BIE recognizes that the relationship between school climate and learning is a critical area for BIE to
explore to support academic achievement.
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School safety and security are high priorities in the BIE school system, but also a challenge. The
BIE has conducted system-wide school safety audits, partially in response to Department of the
Interior Office of Inspector General (OIG) reports in 2008 and 2012, which highlighted safety and
security issues in BIE-funded schools. From spring of 2010 to May 2012, a total of 143 school sites
have been audited, Focusing on school safety, school police, school security services, and costs to
ameliorate issues. Findings in the resulting reports have been analyzed to prioritize issues. Support
police and security services, for example, have been provided to two off-reservation boarding
schools with student populations especially at-risk due to close proximity to urban centers. The
services provided have specifically addressed security issues identified in OIG reports of both
schools. The next phase of the school safety and security initiative is to provide ongoing training to
Education Line Office and school staft.

(i)  providing ongoing mechanisms for family and community engagement?

BIE has incorporated mechanisms to support family and community engagement in the school-
wide planning process. Designated statf in the Division of Performance and Accountability (DPA)
provide support, training, and technical assistance to the Associate Deputy Directors (East, West, &
Navajo) and 22 Education Line Office staff on incorporating family engagement in the planning
process at schools.

Collaboration with the Academic Development Institute (ADI) and the Center on Innovation and
Improvement (CII) on their Family Engagement initiatives has led to BIE introducing to the BIE
school system the Family Engagement Tool (IFET) which is embedded in the BIE’s Native Star tool,
which is based on the Indistar web-based tool. Beginning in fall 2011, the BIE provided schools
training to utilize the Family Engagement Tool. The FET supports schools’ continuous school
improvement efforts encompassing family and community engagement.

BIE’s Family Engagement approach utilizes a Family Engagement Team consisting of 5-8
individuals, including a school principal, parent liaison, and parents. This team works through a five
step process whereby they analyze resources and effective practices that support the family and
community engagement. The team’s findings are incorporated in the school improvement planning
process. In response to requests from schools for further training, a Next Steps training series was
developed to assist the Family Engagement Team in understanding the Native Star (Indistar)
indicators related to family and community engagement and to assess and plan for these indicators.
This initiative has involved parents and community in the school improvement effort and has
strengthened their relationship to the schools.

b.  Are the identified interventions to be implemented in Priority schools likely to —
(i) increase the quality of instruction in Priority schools;
(i) improve the effectiveness of the leadership and the teaching in these schools; and
(i7i) improve student achievement and, where applicable, graduation rates for all students, including
English Learners, students with disabilities, and the lowest-achieving students?

The identified interventions to be implemented in Priority schools will increase the quality of
instruction in Priority schools; improve the etfectiveness of the leadership and the teaching in these
schools; and improve student achievement and, where applicable, graduation rates for all students,
including English Learners, students with disabilities, and the lowest-achieving students.
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The BIE will use an external provider to provide expert on-site consultation, technical assistance,
and professional development related to each school’s reading and or mathematics program and
implementation of the curriculum and or programs that are being implemented at the school. A
process for school turnaround consisting of six stages will be employed:

1) Gather and analyze data to determine priorities

2) Explore possible solutions

3) Assess readiness and build capacity

4) Create and communicate improvement plan

5) Implement the plan

6) Monitor and adjust

The process will then be repeated as needed to effect needed changes in the school.

The external provider will work collaboratively with pre-K-12 educators to support literacy and
math achievement growth for all students. The contractor will develop a continuum of services
designed to create and maintain significant improvement in educational quality in schools. The
Blueprint shall be based on a multi-tier model at all levels. This model will inform the districts of the
progress of the instructional organization for literacy and mathematics, and classroom instruction.
This model will also be consistent with the requirement of IDEA and will be based upon the
Response to Intervention (RTI) conceptual framework. The model shall include three critical
components to sustain improvement:

* Ongoing professional development to build research-based knowledge and skills;

* Support in selecting and implementing eftective, research-based instructional tools;

* Establishment of local support systems to build sustainable success.

The external provider schedules and coordinates site visits with Education Line Offices, School
Leadership Teams, and when possible school board members are at the school on the day the site
visits occur. The contractor will develop an agenda with input and concurrence from the school
administrator for each school site visit and will notify and provide a copy of the agenda to the
Education Line Officer, Associate Deputy Director and the DPA point of contact.

The external provider will provide a summary of site visits for each school within ten days of the site
visit completion with supporting documentation.

»  Has the SEA indicated that it will ensure that each of its Priority schools implements the selected intervention for
at least three years?

Priority schools will be required to implement the selected intervention for at least three years.
2.D.iv Provide the timeline the SELA will use to ensure that its IEAs that have one or more Priority schools
implement meaningful interventions aligned with the turnaround principles in each Priority school no later

than the 2014-2015 school year and provide a justification for the SEA’s choice of timeline.

BIE has established a timeline to ensure that Priority schools implement meaningtul interventions
aligned with the turnaround principles no later than the 2014-2015 school year.
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Timeline

= SY 2012-2013 — All priority schools plan and initially implement interventions with
preliminary results expected

*  SY 2013-2014 — All priority schools tully implement interventions with moderate results
expected

*  SY 2014-2015 — All priority schools continue implementation of interventions with
significant results expected

*  SY 2015-2016 and beyond — Lagging priority schools continue implementation of
interventions with significant results expected

The above timeline will allow interventions to be put in place and take effect over time. By the third
year, significant results are expected. Some schools will realize results on a shorter timeline, while
some schools will need more time to turnaround the school.

»  Does the SEA’s proposed timeline distribute Priority schools’ implementation of meaningful interventions aligned
with the turnaround principles in a balanced way, such that there is not a concentration of these schools in the later
_years of the timeline?

The proposed timeline distributes priority schools” implementation of meaningful interventions
aligned with the turnaround principles in a balanced way, such that there is not a concentration of
these schools in the later years of the timeline. Schools that are identified asPriority schools will be
provided sufficient time to develop and implement a school improvement turnaround plan complete
with specific interventions to target schoolwide and subgroup achievement gaps. The BIE will
provide a timeline so that plans are completed and approved etficiently to allow time to address pre-
implementation activities such as professional development and procurement. The timeline will be
developed so that schools can begin implementation prior to the start of the fall semester.

Priority schools will remain under the requirements of implementation of the school
improvement/turnaround plan for at least three years in order to fully implement the Turnaround
Principles and to build capacity for sustainability. To exit this status, priority schools must meet
their Annual Measurable Objective in three consecutive years to advance beyond Priority status.

Because all priority schools are engaged in the school improvement process in SY 2012-2013, the
timeline distributes Priority schools” implementation of meaningtul interventions aligned with the
turnaround principles in a balanced way so that there is not a concentration of these schools in the
later years of the timeline.

2.D.v Provide the criteria the SEA will use to determine when a school that is making significant

progress in improving student achievement exits Priority status and a justification for the
criteria selected.

97



ESEA FLEXIBILITY — REQUEST

BIE has defined criteria to determine when a school that is making significant progress in improving
student achievement exits Priority status, along with a justification for the criteria selected.
Specitically, the criterion is provided below.

Priority-Turnaround: Schools at the bottom 5% of schools are designated priority schools.
Priority schools are targeted for the most intensive interventions. To exit this status, priority
schools must meet their Annual Measurable Objective in three consecutive years to advance
beyond Priority status.

a. Do the SEA’s criteria ensure that schools that exit Priority status have made significant progress
in improving student achievement?

The justification for using three consecutive years of meeting AMOs is to demonstrate that reform
efforts are effectively internalized and success can be sustained over time, rather than being a one-

time anomaly.

> Is the level of progress required by the criteria fo excit Priority status likely to result in sustained improvement in
these schools?

If schools can achieve AMO targets over three consecutive years, the indication is the exit Priority
status will likely result in sustained improvement in these schools.

2.E Focus SCHOOLS

2.E.i  Describe the SEA’s methodology for identifying a number of low-performing schools equal to at least 10
percent of the State’s Title I schools as “Focus schools.” If the SEA’s methodology is not based on the definition of
Focus schools in ESEA Flexibility (but instead, e.g. based on school grades or ratings that take into account a
number of factors), the SEA should also demonstrate that the list provided in Table 2 is consistent with the definition,
per the Department’s “Demonstrating that an SEA's Lists of Schools meet ESEA Flexibility Definitions”
guidance.

a. In identifying Focus schools, was the SELA’s methodology based on the achievement and lack of progress over
a number of years of one or more subgroups of students identified under ESEA section 1111 (b)(2)(C)(v)(11)
in terms of proficiency on the statewide assessments that are part of the SEA’s differentiated recognition,
acconntability, and support system or, at the high school level, graduation rates for one or more subgroups?

b Is the SEA’s methodology for identifying Focus schools educationally sound and likely to ensure that schools
are accountable for the performance of subgroups of students?

BIE has developed a methodology for identitying a number of low-performing schools equal to at
least 10 percent of the BIE system’s Title I schools as Focus schools (all schools are considered Title

D).
When the BIE replaces its current 23 states’ assessment model with an interim unified assessment in

SY 2012-2013,Focusschools will be determined based on BIE’s new unified accountability plan. For
example, student growth within a year will be measured and combined with proficiency scores to
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determine achievement which will be computed into an Annual Measurable Objective (AMO) for
the school. This is different from the current computation of only using proficiency scores.

For the 2013-2014 and 2014-2015 school years, Focus schools will be identitied by using an adding
ranks methodology described below based on BIE interim assessment that has a vertical scale to
allow the BIE to estimate an individual student’s progress as at grade level, above grade level, or
below grade level.

The lowest performing 10% of BIE schools (n = 17) was calculated using an adding ranks method
determined by the following series of calculations:

1) Calculated the petcent of students proficient in reading/language arts for every school using
the most recent assessment data available (SY 2010-2011).

2) Calculated the percent of students proficient for mathematics in every school using the most
recent assessment data available (SY 2010-2011).

3) Rank ordered the schools based on percent of students proficient in reading/language arts
trom the lowest to the highest.

4) Rank ordered the schools based on percent of students proficient in mathematics from the
highest to the lowest.

5) Rank ordered the schools based on the sum of reading/language arts and mathematics ranks
tor each school. The schools with the lowest combined ranking score (percent of students
proficient in reading/language arts added to the percent of students proficient in
mathematics, then divided by 2) were identitied as the lowest-achieving schools.

After the adding ranks method was used to identity schools, high schools with a graduation rate less
than 60% were included.

In order to determine “lack of progress,” the BIE repeated Steps 1-5 for one previous year (SY
2009-2010) for each school. Finally, the number of years the school had failed to make AYP was
added to the sum to determine lowest performing schools.

2.E.ii  Provide the SEA’s list of Focus schools in Table 2.
Listed in Table 2 is a full listing of Reward, Priority, and Focus schools (see Attachment 9).
a. Did the SEA identify a number of Focus schools equal to at least 10 percent of the State’s Title I schools?

As noted in 2.C.ii, BIE produced a ranking list for all BIE schools. All 174 BIE schools are eligible
tor and receive Title I funding. The BIE is submitting a preliminary list of its 10%, referred to as
tocus schools that are ranked above the 5% of schools identified as priority schools using the
achievement data from the assessments administered in SY 2010-2011 as well as the graduation rate
data for SY 2010-2011. The preliminary list includes 24 of BIE’s 174 schools that included an
additional seven schools beyond the minimum required number of 17 (10%). These additional seven
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schools had student academic proficiency rates less than 20%. Seven of the 26 focus schools are
high schools with graduation rates less than 60%.

b.  Did the SEA’s methodology result in the identification of Focus schools that have —
(i) the largest within-school gaps between the highest-achieving subgroup or subgroups and the lowest-achieving
subgroup or subgroups or, at the high school level, the largest within-school gaps in the graduation rate; or
(i) a subgroup or subgroups with low achievement or, at the high school level, a low graduation rate?

BIE clearly understands that the achievement gap between the lowest achieving subgroup or
subgroups and the highest achieving subgroup or subgroups is an important consideration of the
ESEA Flexibility Request.

However, as explained previously in this document, BIE cannot dependably use SWD and LEP
subgroups for comparison purposes primarily because the n-size is insufficient in small schools. A
confounding problem is that the SWD and LEP subgroups actually form a majority of the school
population in some schools, which is counterintuitive to measuring the growth of what is expected
to be a subset of a larger school population.

The BIE has devised a workable solution, which is to use an approach based on a super subgroup
comprised of the lowest proficient students (currently 20% of all students). This approach
recognizes that the traditional overlap between low proficient students and SWD and LEP
subgroups. Schools will be measured based on the growth of their lowest 20% of students, which
includes low-performing SWD and LEP (ELL) populations. This growth will be compared to the
average of the growth of the highest 20% of the students in all BIE schools. The measures are
Reading/Language Arts and Math scotes. In schools with sufficient n-size for SWD and LEP
subgroups, additional analyses can be conducted by BIE to more closely monitor progress of these
students.

»  Did the SEA identify as Focus schools all Title I-participating high schools with a gradnation rate less than 60
percent over a number of years that are not identified as Priority schools?

BIE’s methodology identified as Focus schools all Title I high schools — all schools in the BIE
system are considered Title I — with a graduation rate less than 60 percent over a number of years
that are not identified as priority schools. BIE identified a total of seven focus schools of its 25 BIE
high schools that have a graduation rate less than 60%. All 63 BIE high schools are eligible for and
receive Title I-A formula funding to implement a Title I-A schoolwide program. The remaining 18
BIE high schools with graduation rates less than 60% will receive additional supports through the
BIE’s dropout prevention initiative and will be eligible for additional Interior funds through BIE’s
Enhancement Programs.

2.E.iii Describe the process and timeline the SEA will use to ensure that its LEAs that have one or more Focus
schools will identify the specific needs of the SEA’s Focus schools and their students and provide examples of and
Justifications for the interventions Focus schools will be required to inmplement to improve the performance of students
who are the furthest behind.

Does the SEA’s process and timeline ensure that each LELA will identify the needs of its Focus schools and their
students and implement interventions in Focus schools at the start of the 2012—2013 school year? Did the SEA
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provide examples of and justifications for the interventions the SELA will require its Focus schools to implement? Are
those interventions based on the needs of students and likely to improve the performance of low-performing students and
reduce achievement gaps among subgroups, including English Learners and students with disabilities?

BIE has developed a process and timeline to identify the specitic needs of its Focus schools and
their students, along with justifications for the interventions Focus schools will be required to
implement to improve the performance of students who are the furthest behind.

Process

Every Focus school will be required to write a Rapid Improvement Plan, using the 99 Rapid
Improvement Effective Practice Indicators in the Native Star system, with technical assistance
provided by the BIE Division of Performance and Accountability (DPA) and the ADD office statf.
BIE introduced the Native Star continuous improvement process in SY 2010-2011. As of March 31,
2012, 158 BIE schools are using the Native Star process, which is an on-line reporting tool that
allows school improvement teams to inform, coach, track, and report improvement activities.
Currently, all but 19 BIE schools are using Native Star process and web-based system to submit
required BIE school improvement reports. As such, schools identified as focus schools will be well
on their way to developing School Improvement Plans and identifying the required interventions to
advance improvement. Those schools that remain on the Focus school list will be expected to
continue to implement intervention strategies until they exit Focus status.

Timeline

BIE has established a timeline to ensure that Focus schools implement meaningful interventions
aligned with the turnaround principles no later than the 2014-2015 school year.

*  SY 2012-2013 — All focus schools plan and initially implement interventions with preliminary
results expected

*  SY 2013-2014 — All focus schools fully implement interventions with moderate results
expected

*  SY 2014-2015 — All focus schools continue implementation of interventions with significant
results expected

*  SY 2015-2016 and beyond — Lagging focus schools continue implementation of
interventions with significant results expected

The above timeline will allow interventions to be put in place and take effect over time. By the third
year, significant results are expected. Some schools will realize results on a shorter timeline, while
some schools will need more time to turnaround the school.

Justifications for Interventions

The proposed process and timeline engages all focus schools in the school improvement process
beginning in SY 2012-2013. Interventions will be individualized to the needs of the school. Focus
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schools will remain under the requirements of implementation of the school improvement plan for
at least two years in order to fully implement the Turnaround Principles and to build capacity for
sustainability. To exit this status, focus schools must meet their Annual Measurable Objective in
two consecutive years to advance beyond focus status.

In regard to reducing achievement gaps among subgroups, including English Learners and students
with disabilities, as previously explained BIE is using a super subgroup approach, comprised of
lowest proficient students (currently 20% of all students). This approach recognizes that the
traditional overlap between low proficient students and SWD and LEP subgroups. Schools will be
measured based on growth of their lowest 20% of students, which includes low-pertorming SWD
and LEP (ELL) populations, compared to the average ot highest 20% of all BIE schools. The
measures are Reading/Language Arts and Math scores. In schools with sufficient n-size for SWD
and LEP subgroups, additional analyses can be conducted by BIE to more closely monitor progress
of these students.

»  Has the SEA demonstrated that the interventions it has identified are effective at increasing student achievement
in schools with similar characteristics, needs, and challenges as the schools the SEA has identified as Focus
schools?

The interventions BIE has identified have been effective in increasing student achievement in low
performing schools with characteristics, needs, and challenges similar to schools identitied as focus
schools. The interventions are aligned to the Turnaround Principles defined in ESEA Flexibility.
Implementation of these interventions will assist BIE in effecting dramatic, systemic change in focus
schools.

BIE uses a Seven Point Intervention Plan, which is directly based upon the Turnaround Principles
for turning around its lowest performing schools. This framework establishes team structures to
address the areas of: principal leadership; eftective teachers able to improve instruction; additional
time for student learning and teacher collaboration; provision of an instructional program that is
research-based, rigorous, and aligned with academic content standard; use of data to inform
instruction and for continuous improvement; a school environment that improves safety and
discipline and address the students’ social, emotional, and health needs; and on-going engagement of
families and communities.

Seven Point Intervention Plan

T;’;f;;;;gd Turnaround Intervention BIE Strategies
* Employee Performance Appraisal — Rewards and
Revi f f principal ey PP
LoSwong | e or e aan | | PO
leadership place princip *  Choice of SIG Model
lead turnaround effort
*  Principals’ Academy
b ?;glfzrziﬂ;z;fﬁgzgi;g? ;ilt;aé; * Employee Performance Appraisal - Rewards and
2. Effective to be effective . ?g%;;t; fessional Development (ie.. liter
teachers e) Prevent ineffective teachers from rofessional Development (i.c., literacy,
eransferring math, Rtl, and ELL support)
f Provide job-embedded professional *  CORE Technical Assistance for SIG schools
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development Individual Development Plan
Teachscape Professional Development (i.e.,
teacher evaluation, professional learning, and
school improvement)
Power of Teaching
ELL intervention strategies
iehd(f;ig(; b) Provide additional time for student BIE evaluating (i.e., funding, labor CBA)
Y learning and teacher collaboration Choice of SIG Model
week, or year
Rl with emphasis on students with disabilities
and limited English proficient students
CompassLearning Odyssey
Literacy Plan
ELL intervention strategies
. . Choice of SIG Model
¢) Base instruction on student needs L
Strengthen . . . Site visits
d) Design instructional program that is _
the school . Progress Monitoring
. . research-based, rigorous, and .
instructional . . . Intervention/Improvement Plan
aligned with State academic content
program School Improvement Plan
standards . .
Teachscape Professional Development (i.e.,
school improvement)
Power of Teaching
NASIS Lesson Plan Module
NASIS Special Education IEP Module
Drop-Out Prevention Initiative
Data to NWEA MAP Assessments Quartetly Roll-up
inform ¢) Use data to inform instruction and sessions
instruction for continuous improvement Native Star
and for d) Schedule time for collaboration on NASIS
continuous the use of data Special Education Data Summit
improvement ELL intervention protocol
Youth Risk Behavior Survey
hool Safi i
b) Establishing school environment S o0 Safety A udits . .
with school safetv. discinline. and Technical Assistance on Bullying Prevention
School satety, pune, , BIE National Policy Memorandum (NPM) on
) non-academic factors (e.g., students . )
environment . . Suicide Prevention
social, emotional, and health needs) i i . )
. : Technical Assistance on Suicide Prevention and
that impact student achievement -
Drug & Alcohol Prevention
BIE evaluating use of a school climate instrument
Familv and Native Star Family Engagement Tool (FET)
ijrguirilt b) Provide ongoing mechanisms for School Improvement involvement
enon emerift family and community engagement BIE Summer Institute training
838 FACE family engagement (birth-5 years old)

In addition, BIE has establishing a team structures to carry out the Seven Point Intervention Plan,
based on collaborative work with the Center on Innovation & Improvement (CII). BIE’s team
structure based upon the CII’s model identities teams and their purposes as follows:
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* The Leadership Team comprised of the principal and team leaders from the Instructional
Teams (grade level or subject areas teams). The leadership Team functions as the School
Improvement Team, with parent members attending meetings scheduled for purposes of
reviewing and amending the school improvement plan.

* Instructional Teams are manageable groupings of teachers by grade level or subject area
that meet to develop instructional strategies aligned to the standards-based curriculum and to
monitor the progress of the students in grade levels or subject area for which the team is
responsible.

* A Family and Community Engagement Team is comprised of the principal, counselor,
social worker, teachers, and parents (typical configuration), with parents constituting the
majotity of the membership. The Family/Community Engagement Team advises, plans, and
assists with matters related to the school-home compact, homework, open houses, parent-
teacher conference, school-home communication, and parent education (including training
and information about learning standards and parents’ role in supporting children’s learning
at home).

»  Has the SELA identified interventions that are appropriate for different levels of schools (elementary, middle, high)
and that address different types of school needs (e.g., all-students, targeted at the lowest-achieving students)?

Interventions will be geared for the different levels of schools — elementary, middle and high — and
tailored to address the different types of school needs. BIE’s Seven Point Intervention Plan (see
table in section 2.D.iii) defines a range of strategies that can be utilized to address different types of
schools needs are ditferent levels of schools in the areas of leadership, effective teachers, extended
learning time, school instructional program, data for continuous improvement, and school
environment..

Different Levels of Schools

BIE has identified specific interventions that are appropriate for different levels ot schools —
elementary, middle and high. All of the interventions listed in the Seven Point Intervention Plan
below apply to all levels of schools, except the drop out initiative which is designed to target high
schools. Conceivably, a middle schools initiative could be developed, as well. Approaches to certain
inventions (i.e., literacy and math) will vary according to grade level.

Turnaround Principle and Interventions

1. Strong leadership
o Employee Performance Appraisal — Rewards and supports
o Choice of SIG Model
o Principals’ Academy
2. Effective teachers
o Employee Performance Appraisal - Rewards and supports
o CORE Professional Development (i.e., literacy, math, Rtl, and ELL support)
o CORE Technical Assistance for SIG schools
o Individual Development Plan
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O

O

Teachscape Professional Development (i.e., teacher evaluation, professional learning,
and school improvement)
Power of Teaching

3. Redesign school day, week, or year

@]
@]

BIE evaluating (i.e., funding, labor CBA)
Choice of SIG Model

4. Strengthen the school instructional program

O

0O 0O O O 00O 0O 0O 000 o0

O

RtI with emphasis on students with disabilities and limited English proficient
students

CompassLearning Odyssey

Literacy Plan

Choice of SIG Model

Site visits

Progress Monitoring

Intetrvention/Improvement Plan

School Improvement Plan

Teachscape Professional Development (i.e., school improvement)
Power of Teaching

NASIS Lesson Plan Module

NASIS Special Education IEP Module

Drop-Out Prevention Initiative

5. Data to inform instruction and for continuous improvement

@]
@]
@]
@]

NWEA MAP Assessments Quarterly Roll-up sessions
Native Star

NASIS

Special Education Data Summit

6. School environment

O

o O O O O

Youth Risk Behavior Survey

School Safety Audits

Technical Assistance on Bullying Prevention

BIE National Policy Memorandum (NPM) on Suicide Prevention

Technical Assistance on Suicide Prevention and Drug & Alcohol Prevention
BIE evaluating use of a school climate instrument

7. Family and community engagement

O O O O

Native Star Family Engagement Tool (FET)
School Improvement involvement

BIE Summer Institute training

FACE family engagement (birth-5 years old)

Different Types of School Needs

Targeted interventions will be provided at the school-level for students that are at-risk of not passing
a grade level assessment including students with disabilities and students with limited English
proficiency. Student eligibility for Special Education will be determined under the provisions of the
Individuals with Disabilities Education Act IDEA). Students with limited English proficiency
(LEP) will be identified through the implementation of the World-Class Instructional Design
Assessment (WIDA) standards to ensure high quality supports. In the BIE’s continuous school
improvement process, the ELO works directly with the school level staft to ensure process and
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procedures are in place to support improvement of schools. Where participation and proficiency
issues are identified, the BIE addresses sub-group performance by requiring schools to address the
accountability issues in their Focus School improvement plans and activities.

2.E.iv Provide the criteria the SELA will use to defermine when a school that is making significant progress in
improving student achievement and narrowing achievement gaps exits Focus status and a justification for the
criteria selected.

Did the SEA provide criteria to deterniine when a school that is mafking significant progress in improving student
achievernent and narrowing achievement gaps exits Focus status?

BIE has defined criteria to determine when a school that is making significant progress in improving
student achievement exits Focus status, along with a justification for the criteria selected.
Specitically, the criterion is provided below.

Focus-Needs Improvement: Schools in the 15% band of schools above the Priority category are
described as Focus-Needs Improvement. This category corresponds to the Flexibility Focus
category. To exit this status, these schools must meet their Annual Measurable Objective in
two consecutive years to advance from the Focus-Needs Improvement status.

a. Do the SEA’s criteria ensure that schools that exit Focus status have made significant progress in improving
student achieverment and narrowing achievement gaps?

The justification for using two consecutive years of meeting AMOs is to demonstrate that reform
efforts are effectively internalized and success can be sustained over time, rather than being a one-
time anomaly.

> Is the level of progress required by the criteria to excit Focus status likely fo result in sustained improvement in
these schools?

If schools can achieve AMO targets over two consecutive years, the indication is the exit Priority
status will likely to result in sustained improvement in these schools.

TABLE 2: REWARD, PRIORITY, AND FOCUS SCHOOLS

Provide the SEA’s list of Reward, Priority, and Focus schools using the Table 2 template (see
Attachment 9). Use the key to indicate the criteria used to identity a school as a Reward, Priority, or
Focus school.
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2.F PROVIDE INCENTIVES AND SUPPORTS FOR OTHER TITLE I SCHOOLS

2.F  Describe how the SEA’s differentiated recognition, accountability, and support system will provide incentives
and supports to ensure continnous inmprovement in pther Title I schools that, based on the SEA’s new AMOs
and other measures, are not making progress in improving student achievement and narrowing achievement
Zaps, and an explanation of how these incentives and supports are likely to improve student achieverent and
school performance, close achievement gaps, and increase the qualily of instruction for students.

As previously explained, all schools in the BIE system are designhated as Title I. All schools
therefore receive Title I-A formula funding and operate schoolwide programs. Consequently, the
incentives and supports provided affect all BIE-funded schools across the board.

2.Fi  Does the SEA’s differentiated recognition, accountability, and support system provide incentives and supports
Jor other Title I schools that, based on the SEA’s new AMOs and other measures, are not making progress
in improving student achievement and narrowing achievement gaps?

BIE has developed a comprehensive system of recognition, accountability, and support that applies
to all schools, since all schools in the BIE are considered Title I. That differentiated recognition
accountability and support system provides incentives and supports that are likely to improve
student achievement, close achievement gaps, and increase the quality of instruction for all students
in the BIE.

Incentives

Incentives are available for all schools, but are based on success and therefore accrue to the schools
demonstrating the greatest success.

For schools designated as rewards schools — both Performing and Progress — the opportunity to be
recognized as a Blue Ribbon School or a National Title I Distinguished School will be available.
BIE will cover the costs for these recognition events. BIE will publicly recognize the reward
schools on the BIE’s web-site and send a BIE dignitary to honor the school at a school assembly
and at high-level and/or national BIE events.

For schools designated as rewards schools and also Satistactory schools, flexibility will be afforded
on their continuous improvement process to select from a group of effective practice indicators that
the school chooses to use, such as the Danielson Model of Effective Schools or the Lezotte Model
of Effective Schools, and tracking their continuous school improvement process in the Native Star
system.

Additional supports will be provided to both reward and satistactory schools to assist them in to
concentrating efforts of additional improvements. Supports will include online resources (e.g.,
Native Star, NASIS), and technical assistance from the approved school improvement partner, the
data analysis specialist, and the BIE’s Academic Achievement Oftice.
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Supports

Supports and interventions are directed toward the lowest performing schools in BIE’s system with
the intent of assisting those schools in becoming more successtul. Supports and interventions will
match the needs of the schools and will be of duration that enables the schools to reach their goals.

Priority-Turnaround schools will receive the greatest attention. The general approach is summarized
in bullet form below.

* This includes Priority schools (at least 5% of lowest performing in BIE’s system as
determined by the BIE’s accountability index).

* For these schools, theit ADDs/ELOs will be required to intervene and conduct a
comprehensive, on-site diagnostic review to pinpoint problem areas.

* The ADDs/ELOs will be required to meet with the tribal officials and school boatds to
present the data and problem areas, followed by quarterly collaboration with school boards
and School Leadership Teams.

*  Schools must conduct self-assessment using the Transformation indicators and develop a
plan in the Native Star system.

* Schools must contract with a BIE-approved turnaround partner to implement reform plans.

* Priority Schools have the following options:

o Implementation of a Turnaround Model replacing the principal; screen existing
school staff and rehire no more than half the teachers; adopt a new governance
structure; and improve the school through curriculum reform, professional
development, extending learning time, and other strategies;

o Implementation of a Transformation Model replacing the principal and improving
the school through comprehensive curriculum reform, professional development,
extending learning time, and other strategies.

* For BIE-operated schools that fail to demonstrate improvement after three years, the BIE’s
Academic Achievement Oftice will intervene.

* For tribally-controlled schools that fail to demonstrate improvement after three years, the
BIE will work with tribal officials to intervene.

*  Supports will include online resources, and technical assistance from the approved
turnaround partner, the BIE’s intervention implementer (i.e., CORE), the data analysis
specialist, and the BIE’s turnaround team.

*  On-site technical assistance visits will be conducted each month.

*  Specialists will convene each month to assess the implementation of recommendations
provided and determine next steps.

Similarly, Focus-Needs Improvement schools will receive extra attention, but not as dramatic as
Priority-Turnaround schools.

* This includes Focus schools (at least 15% of lowest performing above the 5% priority
schools in BIE’s system as determined by the BIE’s accountability index).

* For these schools, theit ADDs/ELOs will be required to intervene and conduct a
comprehensive, on-site diagnostic review to pinpoint problem areas.
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* The ADDs/ELOs will be required to meet with the tribal officials and school boatds to
present the data and problem areas, followed by semi-annual collaboration with the school
board and School Leadership Team.

*  Schools must conduct a self-assessment using the 99 Rapid Improvement Indicators and
develop a plan in the Native Star system.

* Schools must contract with a BIE-approved turnaround partner to implement reform plans.

* For BIE-operated schools that fail to demonstrate improvement after three years, the BIE’s
Academic Achievement Oftice will intervene.

* For tribally-controlled schools that fail to demonstrate improvement after three years, the
BIE will work with tribal officials to intervene.

*  Specific interventions will vary depending on the needs of the school and their specitic
performance indicators. Examples include extended learning time, targeted reading and
mathematics supports, professional development and implementation assistance.

*  Supports will include online resources, and technical assistance from the approved
turnaround partner, the BIE’s Intervention Implementer (CORE), the data analysis
specialist, and the BIE’s turnaround team.

*  On-site technical assistance visits will be conducted each month.

*  Specialists will convene each month to assess the implementation of recommendations
provided and determine next steps.

Finally, Transitioning and Progressing schools will be provides support commensurate with their
needs and of duration that enables the schools to reach their goals.

* This includes all other BIE schools with less than 60% of their students proficient in
Reading/Language Arts and Math.

* For these schools, theit ADDs/ELOs will be required to intervene and conduct a
comprehensive, desk-top diagnostic review to pinpoint problem areas assessing the 99 Rapid
Improvement indicators and developing a plan in the Native Star system and must contract
with a BIE-approved turnaround partner to implement reform plans.

* The ADDs/ELOs will be required to meet with the tribal officials and school boatds to
present the data and problem areas.

*  Schools must contract with a BIE-approved school improvement partner to implement their
improvement plans that would Focus on instructional practice, according to specific needs
of the school and their specific performance indicators. Examples include extended learning
time, targeted reading and mathematics supportts, professional development and
implementation assistance.

*  Supports will include online resources, and technical assistance from the approved school
improvement partner, the data analysis specialist, and the BIE’s turnaround team.

* Teleconference will be scheduled each month through the ELO.

* The school improvement providers will convene each month with the ELO to assess the
implementation of recommendations provided and determine next steps.

BIE’s differentiated recognition, accountability, and support system provides incentives and

supports for all its schools that, based on BIE’s new AMOs and other measures, are not making
progress in improving student achievement and narrowing achievement gaps.
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2.Fidi  Are those incentives and supports likely to improve student achievement, close achievement gaps, and increase
the quality of instruction for all students, including English Learners and students with disabilities?

As explained, subgroups present a real challenge to BIE. BIE cannot dependably use SWD and
LEP subgroups for comparison purposes primatily because the n-size is insufticient in small
schools. A confounding problem is that the SWD and LEP subgroups actually form a majority of
the school population in some schools, which is counterintuitive to measuring the growth of what is
expected to be a subset of a larger school population. In schools with sutficient n-size for SWD and
LEP subgroups, additional analyses can be conducted by BIE to more closely monitor progress of
these students.

The approach taken by BIE is to use a super subgroup comprised of lowest proficient students
(currently 20% of all students), because of the traditional overlap between low proficient students
and SWD and LEP subgroups. Schools will be measured based on growth of their lowest 20% of
students, which includes low-performing SWD and LEP (ELL) populations, compared to the
average of highest 20% of all BIE schools. The measures are Reading/Tanguage Arts and Math

Scores.

Using the super group approach, those incentives and supports provided likely will improve student
achievement, close achievement gaps, and increase the quality of instruction for all students,
including English Learners and students with disabilities.

2.G  BUILD SEA, LEA, AND SCHOOL CAPACITY TO IMPROVE STUDENT

LEARNING

2.G  Describe the SEA’s process for building SEA, LEA, and school capacity to improve student
learning in all schools and, in particular, in low-performing schools and schools with the
largest achievement gaps, including through:

1. timely and comprehensive monitoring of, and technical assistance for, LEA
implementation of interventions in Priority and Focus schools;

ii.  ensuring sufficient support for implementation of interventions in Priority schools,
Focus schools, and other Title T schools identified under the SEA’s differentiated
recognition, accountability, and support system (including through leveraging funds
the LEA was previously required to reserve under ESEA section 1116(b)(10), SIG
tunds, and other Federal funds, as permitted, along with State and local resources);
and

iii.  holding LEAs accountable for improving school and student performance,
particularly for turning around their Priority schools.

Explain how this process is likely to succeed in improving SEA, LEA, and school capacity.

i.  timely and comprehensive monitoring of, and technical assistance for, LEA
implementation of interventions in Priority and Focus schools;

The BIE has developed and is utilizing a process for monitoring and providing technical assistance
to schools identitied as persistently low achieving that qualified for School Improvement Grant
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1003(g) tunds. BIE staft is actively involved in leading the effort both to monitor and provide
technical assistance to these lowest achieving 5% of schools. Intervention teams have been formed
comprised of DPA staff, ELOs, school staft, and outside contractors with particular expertise. The
contracted service providers have demonstrated successtul experience in: a) turning around low-
performing schools; b) implementing interventions designed to dramatically improve student
achievement; and c) addressing the needs of English language learners, students with disabilities, and
students in historically underachieving subgroups (i.e., Limited English Proficiency and students
with disabilities). Building upon this process, the BIE will expand monitoring and technical
assistance from a purely SIG model to newly defined Priority and focus schools. The BIE will hold
schools accountable for improving student achievement and closing achievement gaps by closely
monitoring the extent to which schools are meeting goals and benchmarks described in required
accountability plans and the BIE will ensure that there is sufficient support for these schools as they
engage in the process of rapid improvement.

The BIE provides the following capacity building activities to ELOs and schools to ensure
comprehensive monitoring of and technical assistance for implementation of interventions in
Priority and Focus schools:

* Mandatory training regarding the requirements and timeline related to the school
improvement process and implementation of interventions.

* BIE reviews the ELO approved school improvement plans following the presentation to the
local school board to ensure compliance and potential for success.

* Priority schools: the BIE will conduct once a month monitoring and technical assistance
visits to each Priority school. These visits include: a comprehensive interview with the
principal; Focus groups with teachers, parents, and students; and classroom observations.

* TFocus Schools: the BIE will conduct on-site monitoring and technical assistance visits once a
school quarter to each Focus School. These visits include: an interview with the principal;
Focus groups with teachers and parents; and classroom observations.

* Review the electronic school improvement plans and progress reports that are part of the
BIE Native Star online tool.

* Develop, train, and implement regional SOS to assist schools on utilization of the teacher
and leader standards.

* Train the regional SOS on the implementation and alignment of the Common Core State
Standards and assessments.

* Develop and provide data team training to regional SOS to increase statf effectiveness and
inform instruction.

* Develop supports for protessional collaboration which Focuses on school climate and high
expectations and collaborative teaching practices.

* Develop tools, practices and procedures to ensure parental and family engagement.

* Develop and implement interventions and instructional strategies for all students including
Limited English Proficient students and Students with Disabilities.

* Develop and train on the use of common formative and summative assessments.

* Data coaching based on key data (e.g., NWEA MAP Assessments, NASIS, WIDA-ELD,
etc.).

»  Strategic planning for implementing Common Core State Standards and high-quality
assessments systems.
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*  Strategies for repurposing resources (fiscal, human, technology, facilities); building
community partnerships and partnerships with social service agencies and other providers;
and leveraging a variety of data sources to support improvement efforts.

The technical assistance team will help build capacity to support leadership practices to support
improved teacher effectiveness (see Principle 3):

* Provide leadership and teacher professional development Focused on what evidence to look
tor when observing classrooms; coaching for literacy and mathematics; etfective modeling
practices; planning based on classroom observations; research-based intervention practices;
and, response to intervention.

* Provide implementation support and coaching throughout the year for principals and
teachers. Model effective practices and provide guided practice until practices are in place
independently of the contractor.

* Provide modeling to principals in providing feedback to teachers, and provide guided
practice to principals until the principal is able to exhibit practices independently.

* Implement, monitor, and support an intervention model at the school-level with a Focus on
students with disabilities and English language learners, including profession development
tor teaches and other school statt.

¢ Build the division’s capacity to support low-performing schools and increase student
achievement.

To allow the BIE to better monitor school improvement progress throughout the school year and
over the course of the interventions, Priority and Focus schools will be required to use the same
assessments, school improvement web-based planning tool, data analysis systems, partners and
resources, as outlined below:

Native Star. BIE requires Priority and Focus schools to submit their school improvement plan using
Native Star. Native Star, a web-based system created and managed by the Center on Innovation and
Improvement (CII) for BIE, is alighed to the turnaround principles and designed to monitor the
progress of the implementation of school reform plans. A number of evidence-based practices and
indicators are provided to inform improvement efforts, but the system can also be customized to
reflect customized division or school indicators of effective practice or rubrics for assessment. BIE
staft will review plans submitted via Native Star and communicate with priority schools and their
districts regarding missing, incomplete, or inadequate plans for each indicator of success. In addition
to providing a means for BIE to monitor each district’s level of implementation of reforms, this
process will facilitate the introduction of instructional program planning at the Education Line
Oftice and school level, resulting in modifications alighed to ongoing assessments of need and the
implementation of reforms, which the district can sustain at no cost after exiting Priority status.
Native Star is used to collect professional development activities, strategies for extending learning
opportunities, parent activities, and indicators of etfective leadership and instructional practice.

Turnaround Partmer. BIE partners with the Center on Innovation and Improvement (CII) to assist
BIE and BIE-funded schools with various reform efforts specifically for: School Improvement,
Statewide Systems of Support, School Turnaround and School Improvement Grants, Family
Engagement, Extended Learning Time and Supplemental Educational Services.
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BIFE I jaison. Each Priority and Focus school will be assigned a liaison from BIE staft in the
Division of performance and Accountability (IDPA). The role of the liaison is to work closely with
ELO and school leadership to observe and provide feedback on reform plan implementation.

Fiscal monitoring. BIE will provide ongoing fiscal oversight of expenditures submitted by
priority and focus schools to ensure claims match activities included within approved budgets.

Data reviews. BIE will conduct monthly data reviews to ensure that schools and districts make
progress towards their goals. BIE will require districts to submit student achievement and school
climate data for each of their priority schools. BIE staft will discuss progress towards goals, as
evidenced by data, as well as concerns regarding objectives illustrating stagnant or minimal progress.

BIE will require ADDs/ELOs (district) and school staff to identify and communicate strategies to
modify existing plans and practices in order to address concerns and improve academic outcomes.
This process will facilitate data reviews at the ADDs/ELOs (district) level, resulting in modifications
to instructional programming alighed to ongoing assessments of need, which the ADDs/ELOs
(district) can sustain at no cost after exiting Priority status.

School monitoring visits. BIE’s School Improvement Grant (SIG) monitoring system includes school
visits in order to ensure ADDs/ELOs (districts) and schools receiving SIG funds have implemented
their approved reform plans with fidelity, identified areas of concern within their implementation,
and developed appropriate plans to resolve these issues accordingly. BIE staft will continue this
process and conduct four onsite school visits to each funded Priority school annually. Attendees
will include the school’s principal, turnaround partner, and district representatives.

NWE A Measures of Academic Progress (MAP). NWEA MAP is a computer adaptive testing (CAT)
system that administers tests to determine each student’s overall reading and mathematics
achievement. The system adjusts the ditficulty of questions based on performance, and tracks the
performance of individual students, classrooms, and the school over time. Students are assessed at
least three times per year, and the beginning of year data is used to set progress goals for mid-year
and end of year growth and proficiency. Students are grouped by tiers based upon skills and need to
tacilitate meaningful instruction. Priority and Focus schools will be required to utilize this progress
monitoring tool to track the efficacy of interventions for selected students.

»  Did the SEA describe a process for the rigorous review and approval of any external providers used by the SEA
and its LEAs to support the implementation of interventions in Priority and Focus schools that is likely to result
in the identification of high-quality partners with experience and expertise applicable to the needs of the school,
including specific subgroup needs?

The BIE will utilize a variety of external providers to assist in its school improvement efforts. As a
tederal agency, procurement of goods and services is handled by the Oftice of Acquisitions
consistent with the Federal Acquisition Regulation (FAR). The Federal Acquisition Regulation is
the principal set of rules in the Federal Acquisition Regulation System, which consists of sets of
regulations issued by agencies of the federal government to manage what is called the acquisition or
procurement process of obtaining goods and services.

113



ESEA FLEXIBILITY — REQUEST

BIE will therefore purchase professional services utilizing the FAR system and the Federal Business
Opportunities (FedBizOps.gov) online procurement system. Proposals will be solicited from
vendors and then evaluated before an award is made based on defined criteria outlined in a
performance work statement. The key to procuring high quality services are the requirements
detailed in the performance work statement. The process is rigorous for the review and approval of
procured professional services.

1. ensuring sufficient support for implementation of interventions in Priority schools,
Focus schools, and other Title T schools identified under the SEA’s differentiated
recognition, accountability, and support system (including through leveraging funds the
LEA was previously required to reserve under ESEA section 1116(b)(10), SIG funds,
and other Federal funds, as permitted, along with State and local resources); and

The BIE will take the following steps to ensure that ELOs and statf in BIE-operated schools are
accountable through Employee Performance Appraisal Plans (EPAP) for improving school and
student performance, particularly for turning around Priority and Focus schools:

* The BIE requires ELO and school participation in the school improvement appraisal and
planning process.

* The BIE requires ELO and school participation in the mandatory training meetings for all
priority and focus schools.

* The BIE requires the ELO and school to present the revised school improvement plan to
the local board of education.

* The BIE will monitor, at least once annually, each ELO that has priority or focus schools to
ensure implementation of required interventions and ELLO technical assistance to the
schools.

* The BIE will review the Quarterly Progress Reports submitted for each Priority and Focus
school to ensure that the school improvement activities outlined in each school
improvement plan are being implemented.

* Reform-oriented duties will be specifically included in the BIE performance appraisal
process, known as Employee Performance Appraisal Plans (EPAP)

The BIE will provide extensive support and guidance to ensure ELOs and schools, together with
the technical assistance team, implement a model that meets the turnaround principles or one of the
tour US Deparment of Education intervention models in priority schools. The BIE will monitor the
implementation of school improvement interventions in Priority, as well as Focus and other schools,
on a cyclical basis.

ii.  holding LEAs accountable for improving school and student performance, particulatly
tor turning around their Priority schools.

Excplain how this process is likely to succeed in improving SEA, LEA, and school capacity.
As explained previously in this document, the term LEA does not readily translate to the BIE-

tunded school system. For some purposes, schools are designated LEAs by NCLB and other legal
documents. For all practical purposes, however, the Education Lines Oftices, in tandem with the
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three Associate Deputy Director offices, function as LEAs in the BIE system. In terms of
accountability for school and student performance, both the ADDs/ELOs and schools should be
held accountable.

The BIE will take the following steps to ensure that ELOs and statf in BIE-operated schools are
accountable for improving school and student performance, particulatly for turning around priority
and focus schools:

* The BIE requires ELO and school participation in the school improvement appraisal and
planning process.

* The BIE requires ELO and school participation in the mandatory training meetings for all
priority and focus schools.

* The BIE requires the ELO and school to present the revised school improvement plan to
the local board of education.

* The BIE will monitor, at least once annually, each ELO who has priority or focus schools to
ensure implementation of required interventions and ELLO technical assistance to the
schools.

* The BIE will review the Quarterly Progress Reports submitted for each Priority and Focus
school to ensure that the school improvement activities outlined in each school
improvement plan is being implemented.

PRINCIPLE 2: SUMMARY

It is anticipated that continuous school improvement will need a comprehensive effort from the
school, DPA, ELO, ADD, and other resources to make significant progress. Funding for priority
and focus schools is available and the BIE is concentrating on those schools not only with the
greatest need but also the strongest commitment to make rapid improvements. SIG funding is not
just regular school improvement funding offered though the federal government this program is
intended to make drastic changes to school governance, processes, and procedures.

As tor DPA’s accountability, all priority and focus schools are required to have intermediate-cycle,
tormative, curriculum-based measures in place in addition to the required ESEA state assessment.
The DPA examines results from these formative assessments quartetly along with other factors such
as fidelity of implementation and progress on the leading indicators identified in the final
requirements that determine whether, for example, a SIG grant should be renewed.

The BIE reviews annual goals for student achievement in each school. In addition to administering
annual state tests, BIE schools are expected to use interim assessments to provide progress reports.
Assessments are administered three times a year in the fall, winter, and spring. Furthermore, SIG
schools are also required to use short-cycle progress monitoring assessments such as AIMSweb,
DIBELS, and others and report quartetly to all key stakeholders.

BIE high schools must also use ACT’s EXPLORE, PLAN, AND ACT tests to help students make
educational and career plans starting in 8th grade and take them through high school and beyond.
Most students take EXPLORE in 8th grade or at the beginning of 9th grade. PLAN is for 10th
graders and the ACT is for 11th and 12th graders. BIE’s plans call for quarterly reviews of this
student achievement data. In addition, BIE’s Priority and Focus schools must participate in
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technical assistance and demonstrate progress toward specific goals, such as increasing student and
teacher attendance and increasing the number of students completing advanced coursework. For
Priority schools, the BIE established ambitious goals of 30%-40% gains in the number of students’
proficient and advanced as measured by a criterion referenced assessment fall to spring.
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PRINCIPLE 2 OVERALL REVIEW

Is the SEA’s plan for developing and implementing a system of differentiated recognition, accountability, and support
likely to improve student achievement, close achievement gaps, and improve the quality of instruction for students?

BIE’s plan for developing and implementing a system of differentiated recognition, accountability,
and support is specifically designed to improve student achievement, close achievement gaps, and
improve the quality of instruction for students.

BIE has developed a differentiated recognition, accountability, and support system suitable to the
uniqueness of the BIE school system. The differentiated recognition model may evolve over time in
response to the ongoing process for evaluating and improving the etficiency and effectiveness of its
design, structure, and organization. Self-evaluation and self-correction are basic assumptions built
into the model.

The accountability system devised by BIE is a dramatic, if not revolutionary, departure for the BIE,
compared to the unworkable 23 states” accountability system mandated by the negotiated rulemaking
provision of NCLB. For the first time, the BIE will be able to collect and compare assessment data
on key indicators across all BIE-funded schools in 23 states.

The supports needed to advance continuous improvement are based on research-based approaches
utilized successtully in other school systems across the country. While the comprehensiveness of the
system is in place, any intervention is only as good as the fidelity of its implementation.

Do the components of the SEA’s plan fit together to create a coberent and comprehensive system that supports
continuons improvement and is tailored to the needs of the State, its ILEAs, its schools, and ifs students? If not, what
aspects are not addressed or need to be improved upon?

The intent of the BIE is that the components of the plan fit together to create a coherent and
comprehensive system (See Attachment 15). Like any new design, it will need a shakedown cruise
and field testing to uncover the flaws and to correct them. Candidly, the supports are the key to
improving the quality of instruction and making gains in achievement. The deployment of supports
needs to be well coordinated and appropriate to the needs of the schools. Another area of
uncertainty is the teacher and principal evaluation and support system, which depend so much upon
tederal laws and regulations. However, we are optimistic that changes can be made. These changes
will affect only one-third of the schools in the system, the BIE-operated schools. Related, a wildcard
is the tribally-controlled schools, since BIE does not directly control these schools and therefore
cannot as readily implement reforms as it can in BIE-operated schools.
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PRINCIPLE 3: SUPPORTING EFFECTIVE INSTRUCTION

AND LEADERSHIP

3.A DEVELOP AND ADOPT GUIDELINES FOR LOCAL TEACHER AND PRINCIPAL

EVALUATION AND SUPPORT SYSTEMS

Select the option that pertains to the SEA and provide the corresponding description and evidence,

as appropriate, for the option selected.

Option A

X] 1f the SEA has not already developed and
adopted all of the guidelines consistent with
Principle 3, provide:

i. the SEA’s plan to develop and adopt
guidelines for local teacher and principal

evaluation and support systems by the
end of the 2012-2013 school year;

ii. a description of the process the SEA will
use to involve teachers and principals in
the development of these guidelines; and

iii. an assurance that the SEA will submit to
the Department a copy of the guidelines
that it will adopt by the end of the 2012—
2013 school year (see Assurance 14).

Option B

[] If the SEA has developed and adopted all of
the guidelines consistent with Principle 3,
provide:

1. a copy of the guidelines the SEA has
adopted (Attachment 10) and an
explanation of how these guidelines are
likely to lead to the development of
evaluation and support systems that
improve student achievement and the
quality of instruction for students;

ii. evidence of the adoption of the guidelines
(Attachment 11); and

iii. a description of the process the SEA used
to involve teachers and principals in the
development of these guidelines.

The Bureau of Indian Education recognizes that teacher and principal effectiveness has a greater

impact upon student learning than any factor in a school system, especially in BIE-funded schools,

which are the lowest performing in the nation.”® The BIE is therefore committed to developing and

sustaining teacher and principal evaluation and support systems as a means to support the

continuous improvement of instruction.

Principle 3 states two basic requirements: 1) that the SEA develop and adopt guidelines for teacher

and principal evaluation and support systems, and 2) that LEAs develop and implement such

systems consistent with the SEA’s guidelines. The premise of Principle 3 presents particular

28 Partership for Learning. The Impact of Effective Teachers and Principals: Accelerating Student Performance by Focusing on What

Matters Most in Our Schools, July 2010.
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challenges to the Bureau of Indian Education, which, while not insurmountable, will need to be

taken into consideration in meeting this requirement.

Historical Perspective

The BIE serves as an SEA for BIE-funded schools nationally, but does not function as an SEA
completely analogous to states. Key differences distinguish the BIE and states, as described below.

First, the Office of Personnel Management, not BIE, develops and issues overall policies affecting
hiring in the federal government. The individual executive branch agencies appropriately apply the
policies and standards to individual personnel actions. The BIE, as a sub-unit of the Department of
the Interior, applies uniform policies and procedures for personnel evaluation throughout the
Bureau. The approach articulated in Principle 3 that the SEA develop guidelines and the LEAs
separately develop evaluation systems for approval by the SEA is not tenable for the BIE as a
tederal agency. The development of personnel evaluation systems for federal employees is an
agency responsibility and not a local responsibility. However, such a centralized approach does not
preclude active involvement by teachers and principals in the development and implementation of
evaluation systems. The government can specifically request input by principals, as federal employee
managers, and work with the employee labor union to solicit input from bargaining unit teachers.

Furthermore, under OPM guidelines, a federal agency may develop more than one appraisal
program. Agencies can authorize the development of separate appraisal programs under the
tramework of their appraisal system. Such an approach would allow an agency’s various
subcomponents or subpopulations to determine how best to address their needs and cultures and
more effectively manage individual and organizational performance by tailoring specific appraisal
procedures and requirements to mission and work technology.

Second, the issue of what is an LEA in the BIE system complicates the task of the development of
teacher and principal evaluation and support systems by LEAs for approval by the BIE acting as
SEA. As explained previously, the 22 Education Line Oftices, in tandem with their respective three
Associate Deputy Director offices, function as the LEAs of the BIE system. For some purposes,
however, NCLB has designated schools as LEA in order to directly receive ESEA funds.

Third, the BIE does not directly operate the majority of schools in its system. The BIE directly
operates only 58 schools, while 116 are tribally-controlled. BIE can implement reforms only in
schools it operates. BIE cannot require the tribal schools to adopt teacher and principal evaluation
and support systems and can only encourage tribally-controlled schools to adopt the BIE’s teacher
and principal evaluation system.

Regarding BIE-operated schools, the BIE employs approximately 3,800 contract educators in the
174 schools it controls. Employees in the BIE-operated schools are federal employees and are
considered Education Contract Personnel in accordance with Public Law 95-561, November 1,
1978, as amended.” The definition of Education Contract Personnel includes education positions in
the BIE’s Education Line Offices and the elementary and secondary schools and dormitories

29 Codified at 25 C.F.R. § 38.
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operated by the BIE.” Specific federal regulations govern job performance for teachers and
principals within BIE-operated schools. These guidelines are articulated in several documents,
including: P.L. 95-561; BIAM 62, Chapter 11; and 370 DM 430. In addition, the Collective
Bargaining Agreement (CBA) outlines agreed-upon procedures covering performance standards and
evaluation for bargaining unit employees.” Collectively, these guidelines describe the job
performance reviews used for all federal employees, including educators and leaders serving students
attending BIE-operated schools.

In sum, BIE is a special case with respect to teacher and principal evaluation compared to other
SEAs, because the BIE follows federal guidelines for the management and evaluation of personnel.
BIE’s reform of teacher and principal evaluation systems may necessitate changes encompassing
policy, regulations, procedures, internal manuals, internal rules, and agreements. Reform of
evaluation systems in BIE-funded schools, both BIE and tribal, is not insurmountable, but will
require a different approach than states have taken.

Initial Evaluation Reform Efforts

Reform of teacher and principal evaluation systems is one of the most critical areas of need in the
BIE. The BIE has taken steps to reform teacher and principal evaluation and support systems
initiatives that support the continuous improvement of instruction. As mentioned above, for
example, the BIE has a labor agreement with the union representing bargaining unit employees
working in BIE-operated schools. The most recent Collective Bargaining Agreement between the
Federation of Indian Service Employees Union (FISE) and the Department of Interior’s Oftice of
Indian Affairs was concluded in February 2012.* Bargaining unit employees include all professional
and nonprofessional employees employed in BIE-operated schools, excluding managerial ofticials,
supervisors, and selected other employees.” Teachers in BIE-operated schools are represented by a
labor union, but schools’ principals and superintendents are not. FISE will thus play an important
partnership role with BIE in the development and adoption of guidelines for local teacher evaluation
and support systems.

Steps in the development of reform initiatives already have been underway between the two parties.
Discussions have taken place with the union about revising the existing Employee Performance
Appraisal Plan (EPAP), which is the instrument used to evaluate BIE employees, to include a
student achievement element. Discussions have centered on schools participating in the
Department of Education School Improvement Grant (SIG) program. SIG requires the use of data
on student progress in the evaluation of teachers. Agreement in principle has been reached with the
SIG schools and can be expand to all BIE-operated schools. A draft Memorandum of
Understanding has been developed and is under review by both parties.

In regard to the teachers in tribally- controlled schools, BIE cannot require unilaterally that tribal
schools implement a particular evaluation system. However, some leverage is available with schools
tunded with School Improvement Grant dollars, since SIG requires the use of data on student

30 See 62 BIAM 11.1.

31 Collective Bargaining Agreement between the Federation of Indian Service Employees Union and the Department of
the Interior’s Office of Indian Affairs, n.d. See http://www.bie.edu/HR/Resources/Labot/index.htm.

32 See hitp:/ /ief.aft.org/index.cfmracdon=cat&categorylD=559E3C78-738E-42A6-9DCD-C174522891BA.

33 See CBA, p. 142; Additional excluded employees are described in 5 USC 7112(b)(2), (3), (4), (6) and (7).
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progress in the evaluation of teachers. Tribal schools unwilling to include a student achievement
component to teacher evaluation will not be eligible for SIG dollars.

Beyond the FISE MOU, the BIE is exploring how it can create and implement an educator and
leader evaluation process in BIE-operated schools that applies to all teachers and principals, while
concurrently adhering to federal employment regulations and protections. The exploration process
by BIE will be conducted to fully engage various stakeholders, including teachers (represented by
FISE), principals, superintendents, school boards, and tribal leaders.

3.Ai Is the SEA’s plan for developing and adopting guidelines for local teacher and principal
evaluation and support systems likely to result in successtul adoption of those guidelines by the end
of the 2012-2013 school year?

BIE’s Plan to Support Effective Instruction and Leadership

In the fall of 2012, BIE plans to establish and convene an Educator Effectiveness Steering
Committee. The charge of the Committee is to guide the development of teacher and principal
evaluation and support systems as a means to support the continuous improvement of instruction.

The committee will be divided into two workgroups: (a) the Teacher Evaluation Workgroup, and (b)
the Principal Evaluation Workgroup. Each workgroup will be charged with developing an evaluation
model that adheres to the following key principles:

1) Every American Indian and Alaska Native student will be taught by an effective teacher and
each school will be led by an effective principal.

2) A fair and equitable system to measure the effectiveness of teachers and principals.

3) Meaningtul differentiation of performance utilizing at least three performance levels.

4) A design incorporating multiple valid measures to determine performance levels, including
student growth for all students and other measures of professional practice.

5) Performance evaluation that will inform improvement of instruction and lead to increased
student achievement.

6) Utilization of feedback mechanisms to identify needs and guide professional development.

7) A comprehensive performance management system that evaluates teachers and principals
on a regular basis and forms the basis of personnel decisions.

The workgroups will include a broad cross-section of stakeholders that represent diverse viewpoints.
The members will include those individuals currently serving BIE schools as teachers, principals,
superintendents, and tribal governing boards or school governing boards, as well as parents,
business, and community organizations. The employee labor union representing teachers also will
be actively involved in the development process.

A timeline for implementation of evaluation and support systems has been developed. Initial
planning for the teacher and principal evaluation system will take place in the late months of school
year 2011-2012 and continue into early school year 2012-2013. A piloting phase will be conducted
in SY 2012-2013. The evaluation system will become fully operational by the end of school year
2012-2013.
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This timeline allows sufficient opportunities for consultation and training to be provided throughout

the BIE school system.

In addition, action steps and target dates to accomplish reform of teacher and principal evaluation

systems, from design to implementation, have been defined as follows:

Action Steps and Target Dates

Action Step

Target Date

Initial planning.

March-August 2012

Form Educator Effectiveness Committee.

September 2012

Assign and task Teacher Evaluation Work Group and Principal Evaluation
Workgroup.

September 2012

Conduct substantial planning, including the design of complex evaluation
systems, with input from a range of stakeholders.

Nov. 2012-Jan. 2013

Conduct outreach to organizations and individuals with expertise in the
design of teacher and principal evaluation and support systems.

August 2012

Begin revision process of key authorities and regulations, such as
Department of the Interior policy manuals and the FISE-Interior CBA.

January 2013

Piloting of evaluation systems.

Jan.-Feb. 2013

Re-design of systems, based upon pilots and input from stakeholders.

Feb.-Mar. 2013
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Prowde training to schools and BIE administration regarding the May-June 2013
implementation of the evaluation systems.
Full implementation of evaluation and support systems. SY 12-13

Detailed work plans will be developed for major stages of the evaluation systems project.
Appropriate resources will be allocated to the ditferent workgroups and subgroups.

A critical activity is the design of the evaluation systems. Consideration of various models and
criteria is underway, but the special challenges of the BIE as an SEA federal agency will need to be
considered. For example, formal tribal consultation may be required as part of the process. BIE
will partner with experts in the field of educator evaluation systems in order to accomplish this key
task. Partnerships with various non-profit organizations and for-profit companies have been an
important part of BIE’s reform initiatives. BIE likely will reach out to outside organizations and
experts supporting effective instruction and leadership. Topics to be explored include:

* Identification of measures for evaluation of teachers and principals

*  Validity and reliability of evaluation measures

" Measures related to academic achievement and school performance

* Evaluation of teachers of non-tested grades and subjects

* Evaluation of teachers of English learners and Limited English Proficiency (LEP) students
* Evaluation of teachers of student with disabilities

* Approaches to providing training, professional development, and technical assistance

It is possible that part of the work needed to develop and sustain teacher and principal evaluation
and support systems may involve the work of outside contractors, since this specialized work is
beyond the capacity of BIE and Department of the Interior personnel. In that case, the above
requirements will be specitied in the performance work statement for purchase of services through
the federal acquisition process.”

While the development of teacher and principal evaluation and support systems in the BIE school
system will present unique challenges, it will become a key element to achieve the continuous
improvement of instruction. It will offer a more coherent, unified system of education by including
such features as:

a) Adoption and implementation of the Common Core Standards (CCS)

b) Single BIE assessments in reading and mathematics;

c) Options for tribal communities to incorporate local-developed standards and assessments in
Native language, culture and history;

d) BIE’s interim accountability system; and

e) Additional professional development opportunities for principals and educators.

The newly developed evaluation and support systems will achieve reform of a major component of
education in BIE-operated schools significantly impacting student performance.

34 Federal acquisitions for professional services are purchased thorough FedBizOpps.
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3. A.ii What is the process the SELA will use to involve teachers and principals in the development of these guidelines?

As explained above, BIE’s approach to the development of evaluation and support systems will
need to vary from the approach stipulated by the Flexibility Request, whereby guidelines are
developed at the SEA level and evaluations systems will be developed with input from the local
level. The BIE will explore how it can create and implement teacher and principal evaluation
systems that meaningtully incorporate stakeholder input, while concurrently adhering to federal
employment regulations and protections.

The exploration process by BIE will be conducted to fully engage various stakeholders, including
teachers (represented by FISE), principals, superintendents, school boards, and tribal leaders. In
cooperation with the labor union representing teachers, the BIE will actively ask for input from
teachers in BIE-operated schools regarding the development of guidelines. BIE itself will
solicit input from principals and superintendents, who are considered management and not
represented by the labor union. As a means to help ensure stakeholder input, the Educator
Steering Committee will be comprised of representatives across BIE, including teachers,
principals, superintendents, school board members, tribal representatives, and BIE
administrators.

3. A4 Has the SEA checked Assurance 157

Yes, the BIE will submit to the U.S. Department of Education for peer review and approval a copy
of the guidelines that it will adopt by the end of the 2012-2013 school year.

ENSURE LEAS IMPLEMENT TEACHER AND PRINCIPAL EVALUATION AND

SUPPORT SYSTEMS

3.B Provide the SEA’s process for ensuring that each LEA develops, adopts, pilots, and
implements, with the involvement of teachers and principals, including mechanisms to
review, revise, and improve, high-quality teacher and principal evaluation and support
systems consistent with the SEA’s adopted guidelines.

The BIE has developed a plan and timeframe for the development and implementation of an
educator evaluation system that incorporates stakeholder input into the process. This work has
begun with the development of a draft Memorandum of Understanding between BIE and the
employee labor union, the Federation of Indian Service Employees (FISE). That work will be
revisited to expand and concentrate the reform initiatives in light of the ESEA Flexibility Request.

In the development of a model for teacher and principal evaluation, key factors to be addressed
include:

= Performance levels
* Reliability and validity

* Training, professional development, and technical assistance
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As outlined in section 3.A, the BIE plans to establish and convene an Educator Effectiveness
Steering Committee. The Committee will be divided into two workgroups: (a) the Teacher
Evaluation Workgroup, and (b) the Principal Evaluation Workgroup. Each workgroup will include a
broad cross-section of stakeholders that represent diverse viewpoints, along with expertise and
perspectives from tribal leaders. The members will include those individuals currently serving BIE
schools in such roles as teachers, principals, superintendents, school boards, and higher education as
well as parent, business, and community organizations.

The use of the steering committee and the work groups is essential to the development of high-
quality teacher and principal evaluation and support systems. In addition, input into the process by
the teacher labor union and local school communities will include additional levels of stakeholder
input.

»  Does the SEA have a process for reviewing and approving an LEA’s teacher and principal evalnation and
support systems to ensure that they are consistent with the SELA’s guidelines and will result in the successful
implementation of such systems?

As explained above, BIE’s approach to the development of evaluation and support systems
calls for the systems to be developed at the BIE-SEA level, with adequate input, and the
implementation of the systems at the local level. It goes beyond the BIE simply developing
guidelines for local level creation of systems. The BIE differs from other SEAs in this respect.
Consequently, the BIE will not develop a review and approval process of local evaluation systems
with “consistency” and “successful implementation” guarantees. The BIE as the SEA will develop
teacher and principal evaluation systems that meet stated reform principles and implementation
objectives. Training will be provided throughout the system to ensure consistent implementation.

»  Does the SEA have a process for ensuring that an 1EA develops, adopts, pilots, and implements its teacher and
principal evaluation and support systems with the involvement of teachers and principals?

Teachers and principals represent two distinct categories in the BIE, and therefore the processes for
involvement will be ditferent based upon collective bargaining rights and management
classifications. Both groups, however, will be actively involved in the development, adoption,
piloting, and implementation of the evaluation and support systems.

Principals are considered management in the BIE, which means their involvement will be facilitated
by the BIE as a federal agency. BIE will work with the Oftice of Human Capital Management in the
Oftice of the Assistant Secretary-Indian Affairs to define overarching guidelines. Typically, such a
task is handled by a working group, with representation from across the Bureau.

Teachers are considered bargaining unit employees in the BIE. Such employees are represented by
the Federation of Indian Service Employees (IFISE) Union. The topic of personnel evaluation is a
specific point-of-negotiation in the Collective Bargaining Agreement (CBA), and a topic in which
the labor union has a particular interest. Involvement of the teachers in the evaluation and support
systems for teachers will be facilitated in cooperation with the employee labor union.

Adoption of the evaluation systems for principals and teachers will be effected through a process of
policy and procedures changes at the agency level and reflected for teachers in a revised CBA.
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»  Did the SEA describe the process it will use to ensure that all measures nsed in an 1.EA’s evaluation and
support systems are valid, meaning measures that are clearly related to increasing student academic achieverent
and school performance, and are implemented in a consistent and high-quality manner across schools within an
LEA (i.e., process for ensuring inter-rater reliability)?

The process for ensuring that all measures used on the evaluator and support systems are valid and
reliable is described in section 3.A above. Basically that process will utilize the work of the
committees and subcommittees created as part of the evaluation and support systems project.
Outside experts are another group that will inform the design of the evaluation systems so that they
meet stated criteria, outlined in 3.A above. Contractors to the federal government may be utilized,
but until work plan is developed it remains uncertain.

»  Does the SEA have a process for ensuring that leachers working with special populations of students, such as
Students with disabilities and English Learners, are included in the LEA’s teacher and principal evaluation and
support systems?

The BIE has professional staff at the SEA, LEA, and school levels with specitic expertise in working
with special populations (i.e., students with disabilities and English Learners). That expertise will be
drawn upon in the development of teacher and principal evaluation and support systems. Not only
teachers, but principals and other educators will be included in the process of development. In
regard to students with disabilities, the BIE’s National Advisory Board for Exceptional Children will
play an active role in the development of teacher and principal evaluation and support systems.”

» s the SEA’s plan likely to be successful in ensuring that 1.EAs meet the timeline requirements by implementing
these systems no later than the 2012—2013 school year?

A timeline for implementation of evaluations and support systems has been developed. Initial

planning for the teacher and principal evaluation system will take place in the late months of School
Year 2011-2012 and continue in school year 2012-2013. A piloting phase will be conducted in early
2013. The evaluation system will become fully operational in the subsequent school year 2012-2013.

» s the SEA plan for providing adequate guidance and other technical assistance to 1.FEAs in developing and
implementing teacher and principal evaluation and support systems likely to lead to successful implementation?

As explained above, the approach used by BIE will be somewhat different than outlined in the
question above. The BIE will adopt a common system-wide model for teacher and principal
evaluation and support systems. The system will be implemented locally, but data will be collected
centrally to facilitate comparisons system-wide. Adequate guidance will be provided locally by the
BIE, but the emphasis will be on implementation of the systems to ensure fidelity to the model, as
well as validity and reliability.

> Is the pilot broad enough to gain sufficient feedback from a variety of types of educators, schools, and classrooms to
inform full implementation of the LEA’s evaluation and support systems?

35 See. 34 C.ER. § 300.714.
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The pilot schools have not been selected at this point. However, a methodology will be employed
that ensures a variety of schools, classrooms, and educators will be included to provide a breadth of
perspectives and sufficient feedback.

PRINCIPLE 3 OVERALL REVIEW

If the SEA indicated that it has not developed and adopted all guidelines for local teacher and principal evalnation
and support systems consistent with Principle 3 by selecting Option A in section 3. A, is the SEA’s plan for the
SEA’s and LEAS’ development and implementation of teacher and principal evaluation and support systems
comprehensive, coberent, and likely to increase the quality of instruction for students and improve student achievement?
If not, what aspects are not addressed or need to be improved upon?

The BIE has developed a comprehensive plan for the development and implementation of teacher
and principal evaluation and support systems. The plan proposes a significant reform effort aimed
at teacher and principal effectiveness that is designed to increase the quality of instruction for
students and improve student achievement. The plan addresses a need of the BIE to effect reform
in this area because it is a major factor impacting the student learning in BIE-funded schools.

Collaboration with the employee labor union representing teachers has led to a dialog on the need to
reform evaluation and support systems in BIE-operated schools. A draft agreement with the labor
union will serve a basis for further collaborations. Additional partners with particular expertise will
be brought in to assist in the development of a common model for evaluation systems. Stakeholder
groups will play an important role in all phases of the development process (See Attachment 15).

Some areas of the overall plan can be improved upon. The evaluation and support systems
developed by the BIE are not applicable to the tribally controlled schools, because those schools
operate independent of the BIE. The BIE can, however, make all work produced available to the
tribal schools. A strategy to assist the tribal schools in adopting evaluation and support systems
designed to increase the quality of instruction for students and improve student achievement has yet
to be developed. This task constitutes another dimension of this work.
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Principle 4: Reducing Duplication and Unnecessary Burden

The BIE is fortunate in one major way that few states share in common: All BIE-funded schools
use the Native American Student Information System (NASIS) for tracking their students. The
systematic storage of data in a central repository is helping the BIE to improve the efficiency of its
data collections by reducing the episodic burdens of reporting that plague BIE schools. The point is
the BIE funds schools rather than local education agencies as conceived under the Elementary and
Secondary Education act — district level personnel that handle data for reporting do not exist in the
BIE, thus the burden falls on staft at the school for whom data reporting is a secondary concern.

Over the past three years, the BIE has successtully improved its data reporting through the reuse of
electronic data and the crafting of computer-based data collections that replace exceedingly low-tech
methods. BIE can now access data for student demographic and performance from NASIS and are
verified by the schools prior to submission into EdFacts and for public reporting. Adequate Yearly
Progress calculations and determinations that had formerly taken approximately four hours to
complete during regional verification meetings with the schools now take place virtually in less than
halt an hour.

The pathway to further reductions in burdensome reporting and duplication of effort is clear: unity
the accountability system and eliminate the differences introduced into the system through the use
of varying state accountability standards, content standards, and assessments. Reducing to one the
number of various mainline accountability systems and handling Alternate AYP where approved
represents a massive reduction in burdens at the SEA level of the BIE. Handling a single, electronic
tile containing all of the BIE’s students’ test results will eliminate assessment reporting on behalt of
schools and simplify data handling. The clearance of the Flexibility Request to use a single
assessment aligned to a single set of standards will represent the largest and most important
efficiency gain in BIE history. Thousands of hours spent reporting will be given back to the schools
immediately.

The efficiency gains will also atfect System of Support functions. The reuse of data entered
elsewhere into the system combined with the realization of a Longitudinal Data System for tracking
achievement trends will be prominently featured in the new accountability system. But the ability for
SOS personnel to pare down to a single set of Common Core Standards from 23 separate sets of
state standards will result in an immediate efticiency gain for the delivery of professional
development and technical assistance. Test results will be quickly returned to the schools along with
specitic, meaningful recommendations for performance improvement.

Another reduction in reporting burden is achieved using the NativeStar school improvement system.
The BIE intends for NativeStar to replace the burdensome and antiquated Performance
Improvement Accountability Plan. The quarterly data calls that are engaged by the BIE in support
of the PIAP will be jettisoned in favor of unobtrusively collecting the data through NativeStar.

These actions are logical ways for the BIE to internally maximize efficiency. The primary impetus
for reporting, however, remains with the requirements of the U.S. Department of Education. Over
time, these requirements have become more onerous, burdensome, and duplicative. While the BIE
was an early adopter of the Adjusted Cohort Graduation Rate (ACGR) calculation, even with all the
students with enrollments entered into NASIS, schools have an extremely difficult time sorting
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through hundreds of enrollment records to produce accurate counts for each cohort. The recent
move by the Office of Special Education Programs to move to a cohort dropout rate concept is a
bridge too far: students falling out of the graduation cohort do not count toward the graduation rate
if it takes more than four years for them to complete school; but this will now be compounded by
counting as dropouts students that have long since missed their cohort opportunity to graduate on-
time as the OSEP calculation observes 14-21 year old students.

The use of either stringent measure with pronounced consequences will inevitably lead schools to
report data in other than an accurate manner and in ways that cannot be veritied by the BIE at the
SEA level. Given the complexity of the reporting, there is a strong incentive for schools to make
sure their data is a positive reflection on their respective programs. Short of micromanaging all data
entry for the schools, there is no practical solution for this problem that the BIE can reasonably
exercise.

While simplification of the accountability system is an important first step to helping the BIE ease
the burden and duplication of reporting, the BIE is also requesting that it be allowed to forego
reporting on the following EdFacts files and OSEP reports that represent duplication, burdensome
reporting, or reporting that is not particularly relevant to how the BIE operates:

OSEP Table 8: Maintenance of Effort and Coordinated Early Intervening Services: The BIE is
currently not required to report Maintenance of Effort. But, because the BIE is not subject to
disproportionality requirements for Special Education, the CEIS requirement is entirely voluntary on
the part of schools. As the schools and BIE generally have a ditficult time making sense of Table 8,
and because the BIE has no matching requirement for CEIS stemming from disproportionality on
the SPP/APR indicators, the BIE would like to immediately stop reporting Table 8.

EdFacts C150: Adjusted Cohort Graduation Rates: C151 collects the graduate cohort numbers
meaning that the submission of C150 is the duplication of reporting that could be derived from
C151 alone.

EdFacts C40 & C41: The files on graduates and completers are duplicative of C150 & C151 as the
BIE already reports by the ACGR method.

EdFacts C63 & C64: Educator Quality: As the standards are changing for how these data are
reported to reflect what is in the flexibility package and because the BIE does not have direct human
resources control over any of its tribally-controlled schools, the BIE does not believe these data to
be relevant to its operation. As is the case with any set of data presented to casual observers,
inferences about teacher quality in BIE-operated schools may be confused with teacher quality in
tribally-controlled schools. The data here are intermingled, and relevant information is not expressed
to the public regarding the proper interpretation of this data. Data on teachers generally would still
be available under Title I federally funded staft reporting.

EdFacts C050, C116, C126, C137, & C138: Intermingled files on Title I1I and LEP students,
participation in ELP assessments, ELP attainment, and LEP students served. In the past, the BIE
has not submitted files for Title III programs as the BIE did not receive Title IIT funds. The BIE
still does not receive Title III funding, but is now faced with reporting students for LEP purposes
alongside Title III students. As some of BIE’s schools obtain Title I1I funding from the state in
which the school is located, the prior division of reporting worked as schools reported to the state
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information about their Title III programs. With the LEP and Title III now intermingled, the
opportunity for double-counting of students abounds. Just as important, the BIE does not conceive
of students as English Language Learners. Technically, BIE students are native English speakers, but
the influence of Indian languages may have an effect on their English level of proticiency. The BIE
also finds the requirement to identity first time LEP testers to be onerous — under 25 CFR § 39.134
the BIE assesses all students for limited English proficiency. The identification of first time takers of
the LEP test is difficult for the BIE. Reducing only to the essential requirements would
tremendously benefit the BIE in terms of easing the burden of data collection and reporting.

Taken together, the BIE secks reasonable amendments to the reporting requirements from the U.S.
Department of Education. Progress made in reporting over time, particularly in the automation of
data collection and reuse of data collected elsewhere have reduced burdens and duplication of
reporting at the school level. For greater progress to be made in this area, the BIE is seeking to only
have the most relevant data reported for ESEA and IDEA. Reducing the reporting burden
necessarily leads to reducing the reporting requirements (See Attachment 15).
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OVERALL EVALUATION OF REQUEST

Did the SEA provide a comprehensive and coherent approach for implementing the waivers and
principles in its request for the flexibility? Owerall, is implementation of the SEA’s approach likely
to increase the quality of instruction for students and improve student achievement? If not, what
aspects are not addressed or need to be improved upon?

The Bureau of Indian Education has developed an approach for implementation of the waivers and
corresponding principles in this request that is comprehensive and coherent. Each of the principles

and corresponding components has been addressed as follows:

1. College- and Career-Ready Expectations for All Students

* Adoption of college- and careet-ready standards in at least reading/language arts and
mathematics, transitioning to and implementing such standards system wide for all students
and schools.

* Development and administration annually of aligned, system-wide high-quality assessments,
and corresponding academic achievement standards, that measure student growth in grades
3-10.

* Adoption of English language proficiency (ELP) standards that correspond to BIE’s college-
and career-ready standards and that reflects the academic language skills necessary to access
and meet the new college- and career-ready standards.

* Commitment to develop and administer aligned ELP assessments.

* Explanation of challenges of ensuring that BIE’s college- and career-ready standards are
truly aligned with postsecondary expectations when BIE is located in 23 states and not part
of a state system of Institutions of Higher Education.

* Information to parents and students about the college-readiness rates of local schools.

* Report annually to BIE’s tribal constituencies and the public on college-going and college
credit-accumulation rates for all students and student subgroups in each LEA
(ADDs/ELOs) and each high school in 23 states.

2. State-Developed Differentiated Recognition, Accountability, and Support

* Development of a next-generation accountability system that recognize student growth and
school progress, aligh accountability determinations with support and capacity-building
efforts, and provides for systemic, context-specific interventions that Focus on the lowest-
performing schools and schools with the largest achievement gaps.

* Development and implementation of a system of differentiated recognition, accountability,
and support for all LEAs (ADDs/ELOs) and for all schools (Title I).

* Develop a unitied accountability system based upon common standards, assessments, and
accountability criteria.

*  Set new ambitious but achievable AMOs in at least teading/language arts and mathematics
for the BIE and all LEAs (ADDs/ELOS) schools, and subgroups that provide meaningful
goals and are used to guide support and improvement efforts.
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* Provide incentives and recognition for success on an annual basis by publicly recognizing
and rewarding schools (Title I) making the most progress or having the highest performance
as Reward schools.

* Effect dramatic, systemic change in the lowest-performing schools and providing
meaningtul interventions aligned with the turnaround principles in each of these schools.

*  Work to close achievement gaps by implementing interventions based on reviews of the
specific academic needs of the school and its students.

* Development of exit criteria to determine when a school that is making significant progress
in improving student achievement and narrowing achievement for Focus and Priority
schools.

*  Build SEA, LEA (ADDs/ELOs), and school capacity to improve student learning in all
schools and, in particular, in low-performing schools and schools with the largest
achievement gaps.

* Provide timely and comprehensive monitoring of, and technical assistance for,
implementation of interventions in Priority and Focus schools

* Hold LEAs (ADDs/ELOs) accountable for improving school and student petformance,
particularly for turning around their Priority schools.

3. Supporting Effective Instruction and Leadership

*  Commitment to develop adopt, pilot, and implement teacher and principal evaluation and
support systems, with the involvement of teachers and principals.

* Define criteria for teacher and principal evaluation and support systems consistent with
Principle 3.

* Develop and adopt guidelines for these systems.

* Implement teacher and principal evaluation and support systems that are consistent with the
SEA’s guidelines.

* Provide training to all teachers, principals, and evaluators on the evaluation system, including
delineation of responsibilities in the evaluation system, in order to ensure high-quality
implementation.

* Include student growth data on current students and the students taught in the previous year
to include, at a minimum, teachers of reading/language arts and mathematics in grades 3-10.

4. Reducing Duplication and Unnecessary Burden

* Assurance that BIE will evaluate and revise its own administrative requirements to reduce
duplication and unnecessary burden on LEAs (ADDs/ELOs) and schools. Further
efticiencies may be gained if the reporting burden borne by the BIE were also reduced.
Particularly onerous and duplicative reporting requirements can be removed to achieve
significant reductions in reporting burdens by the BIE and its schools.

Implementation of the BIE’s approach will increase the quality of instruction for students and
improve student achievement. Some challenges remain to be resolved, but overall the reform
initiative articulated in the Flexibility Request represents a dramatic improvement in the system of
education provided to schools.
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Hamlex, Jeffrex

From: IA Messaging <IA.Messaging@bia.gov>

Sent: Friday, June 01, 2012 5:20 PM

To: All_IE

Subject: Request for stakeholder input into BIE Flexibility Request

Community members of BIE-funded schools:

| am writing to request your input into the BIE’s Flexibility Request, which will be submitted to the U.S. Department of
Education. The Department of Education has offered states the opportunity to apply for flexibility on certain provisions
of the federal Elementary and Secondary Education Act of 1965 (ESEA), as amended by the No Child Left Behind Act of
2001 (NCLB). In exchange for flexibility waivers, applicant states have agreed to implement bold reforms around
standards and accountability defined by four principles:

1) College- and career-ready expectations for all students;
2) Differentiated recognition, accountability, and support;
3) Support for effective instruction and leadership; and

4) Reduced duplication and unnecessary burden

The Bureau of Indian Education (BIE) is requesting flexibility from provisions of NCLB. Stakeholder input into the waiver
request is a key part of the process and will be used to revise the Flexibility Request. If granted by the Department of
Education, the Flexibility Request would give BIE an exceptional opportunity to improve the quality of instruction and
increase student achievement in BIE-funded schools.

The draft BIE ESEA Flexibility Request and related documents are available at the BIE website: http://www.bie.edu

Comments may be submitted by email to: eseaconsultation@bie.edu, or by U.S. mail to: BIE ESEA Flexibility
_ﬁ Request Comments, Office of the Assistant Secretary — Indian Affairs, U.S. Department of the Interior, Mail
Stop 4141 MIB, Washington, DC 20240. Comments will be accepted through June 30, 2012.

Questions: contact Jeffrey Hamley at jeffrey.hamley@bie.edu or (202) 208-4397.

Thank you.
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The Navajo Plan and Native Star Room 406 Leadership

The session will focus on how Native Star Indicators connect to the Navajo Plan for making school improvement relevant and strengthen the
commitment to Navajo Learners in the following areas: Pillar 1- Continuous Improvement Using Data; Pillar 2-Leadership and Decision Making for
Change; Pillar 3 - Curriculum and Instruction; and Pillar 4 - School, Parent and Community.

Presenter(s): Cheryl Quimayousie, Navajo Region

Using Value Added Data to Improve Student Achievement Room 501 Instruction

Participants will become familiar with using a value-added process to improve student achievement through instructional reflection, view a variety of
formats to analyze data and develop a student-individualized plan to ensure growth.

Presenter(s): Veronica Klain, BIE, Arizona Navajo North Education Line Office

What K-12 Professionals Need to Know Room 108 Policy

Instruction and Leadership provide information and recommendations on the need to adapt policies, practices and systems in the BIE K-12 and post-
secondary system to improve the preparation and readiness of tribal students, including new common core standards, ACT testing for high school
students and early preparation.

Presenter(s): Venida S. Chenault & Marisa Mendoza Spoonhunter, Haskell Indian Nations University

ONE HOUR SESSIONS 2:15pm-3:15pm

Creating Change for Student Achievement Room 109 Leadership

A presentation on how a change agent may initiate change, assist others in understanding the need for change and what is entailed, recruit support,
manage the change process and/or assist in resolving conflict. The leader must understand how things work and must have the ability to orchestrate
resources such as people, materials, technology, and finances to ensure that education works. The leader must adopt and follow guidelines that
will help them to be people of vision, integrity, and commitment. The professional life of a leader depends on building and maintaining an ethical

professional identity. Presenter(s): Dr. Tommy Lewis, Dilcon Community School

Developments in Accountability: Reauthorization and Waivers Room 105 Policy

The Reauthorization of the Elementary and Secondary Education Act is five years overdue. What is the BIE doing to address accountability issues and
what does it mean for schools? Presenter(s): Brian Bough, BIE, Division of Performance & Accountability

Family Engagement-Common Core Room 607 Policy, Instruction, Leadership

What parents and community need to know about the Common Core. Presenter(s): Common Core Institute

First Year Principals Room 112 Leadership

Best practices will be shared with participants regarding both effective and efficient operations of educational programs and administrative
management of facilities and all that it entails. All administrators are welcome.
Presenter(s): Lemual B. Adson, & Veronica Klain, BIE, Arizona Navajo North Education Line Office

Identifying Unacceptable Conditions in the School Environment and Culture Room 407 Leadership

This session will focus on recognizing unacceptable conditions with regard to the environment and culture of the school. Some historical leadership
attributes will be shared with participants. Presenter(s): Lemual B. Adson, BIE, Arizona Navajo North Education Line Office

Illuminating Instruction with llluminations Computer-Based Activities Room 111 Instruction

Take yourself beyond ‘drill & practice” with NCTM’s llluminations web-based Mathematics activities. These 108 online activities are ideal for small or
whole group Math instruction. Suitable for classroom or computer lab environments.
Presenter(s): David K Schafer, Ojo Encino Day School

Measuring Language and Culture Learning Room 601 Instruction

This session addresses standards for teaching Navajo Children History, Government, Language, Culture which forms the framework for the 15% of the
Common Core State Standards Assessment.

Presenter(s): Ancita Benally, & Afton Sells, Office of Dine Culture, Language and Community Service

Navajo Region Classroom Observation Walk-Through Form Room 406 Leadership, Instruction

This presenter will demonstrate use of a tool for Principals when performing daily classroom walk-throughs. Proven indicators to observe are listed
while performing supervision and monitoring of instruction, increase student engagement, and increase the classroom effectiveness

Presenter(s): Gloria Hale-Showalter, BIE, Arizona Navajo Central

Physical Activity Resources and Partners for Schools Room 608 Policy, Instruction, Leadership
Join us to learn about partnership opportunities that can help increase school capacity for physical activity programming both during and after the
school day.

Presenter(s): Kevin Discepolo, Department of Interior

Principal Mentoring Program Room 501 Leadership
The session will describe the Principal Mentoring Program that will be initiated for Navajo Region principals for SY 2012-13.
Presenter(s): Dr. Monty Roessel, Navajo Region
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WEDNESDAY, JUNE 13, 2012

HEALTH & WELLNESS ACTIVITIES

5:30am-7:00am

Fun Run Walk

COMMON CORE SESSIONS

1:00pm-5:00pm

COMMON CORE--Elementary BEGINNING
The purpose of this presentation is to provide teachers

Room(s) 707 & 708 Leadership, Policy, Instruction
with a clear understanding of CCS and their role in implementing the CCS and their

responsibilities in terms of support to the students.
Presenter(s): Common Core Institute

COMMON CORE--Elementary INTERMEDIATE

The purpose of this presentation is to provide teachers
responsibilities in terms of support to the students.
Presenter(s): Common Core Institute

Rooms(s) 709 Leadership, Policy, Instruction
with a clear understanding of CCS and their role in implementing the CCS and their

COMMON CORE--Elementary ADVANCED

The purpose of this presentation is to provide teachers
responsibilities in terms of support to the students.
Presenter(s): Common Core Institute

Room(s) 710 Leadership, Policy, Instruction
with a clear understanding of CCS and their role in implementing the CCS and their

COMMON CORE—High School BEGINNING

The purpose of this presentation is to provide teachers
responsibilities in terms of support to the students.
Presenter(s): Common Core Institute

Room(s) 711 Leadership, Policy, Instruction
with a clear understanding of CCS and their role in implementing the CCS and their

COMMON CORE—High School INTERMEDIATE/ADVANCED
The purpose of this presentation is to provide teachers
responsibilities in terms of support to the students.
Presenter(s): Common Core Institute

Room(s) 712 Leadership, Policy, Instruction
with a clear understanding of CCS and their role in implementing the CCS and their

FLEXIBILITY WAIVER SESSIONS 10:30am-11:30am

What the Flexibility Waiver Means to you School Board (Room 707); Parents (Room 708); ADDs, ELOs, Educ. Specs. (Room 709) ; Teachers
(Room 710) Leadership, Policy

The Department of Education is providing the Bureau of Indian Education (BIE) an opportunity to apply for a waiver of the requirements of P.L. 107-
110 “No Child Left Behind,” this presents an opportunity for the BIE to effect a meaningful reform that will improve student achievement and prepare
students for college and career readiness. The BIE is striving to adopt a unitary accountability system, with the Common Core Standards serving as the
foundation. Unitary academic assessments will be employed in all BIE-funded schools across 23 states, rather than the current disjointed and hard-
to-compare system of 23 states’ assessments. The performance of schools will be based on growth and other academic indicators that meaningfully
assess progress toward established targets. BIE’s approach to teaching and learning will be standardized and strengthened as a result of implementing
the common standards, curriculum, instruction, and assessments. Finally, the development of teacher and principal evaluation and support systems
will facilitate effective instruction and leadership. Working together will provide an opportunity for BIE to overcome challenges in implementing a
school system that provides quality education to Indian students and fulfills the Federal Trust responsibility.

NASIS SESSIONS

NASIS - Activity Eligibility Policy, Instruction & Leadership
The Activity Eligibility Report can be used to monitor students’ academic grades to determine sports/program participation eligibility.
Presenter(s): Cheril Davies, Infinite Campus

Follow Online Schedule for Time(s) & Room #'s

NASIS - Common Core Standards (Teachers) Policy, Instruction & Leadership

This session will review how to create and align assighments to Common Core Standards along with a review on how to score and post grades for
report cards.

Presenter(s): Jennifer Downey, Infinite Campus & Susan McCabe, BIE, Division of Performance and Accountability

NASIS -BIE Reporting Policy, Instruction & Leadership

ISEP Rules and regulations will be reviewed. The BIE Validation report for ISEP, the ISEP Verification/Certification Report and the ISEP 3 year Allotment
report will be reviewed.

Presenter(s): Don Padilla & Susan McCabe, BIE, Division of Performance and Accountability
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THURSDAY, JUNE 14, 2012

HEALTH & WELLNESS ACTIVITIES 6:00am-7:00am

Yoga/Meditation Room 501 Health & Wellness Activity
Facilitator(s): Kirsten Johnson & Beth Tepper, ADD-East, & Katherine Campbell, Ph.D., BIE

Beyonce Move Your Body Dance Room 502 Health & Wellness Activity
Facilitator(s): Kevin Discepolo, Department of Interior & Brandi Sweet, Bureau of Indian Education

Jump rope Room 503 Health & Wellness Activity
Facilitator(s): Tommy Amico

COMMON CORE SESSIONS 1:00pm-5:00pm

COMMON CORE--Elementary BEGINNING Room(s) 707 & 708 Leadership, Policy, Instruction

The purpose of this presentation is to provide teachers with a clear understanding of CCS and their role in implementing the CCS and their
responsibilities in terms of support to the students.

Presenter(s): Common Core Institute

COMMON CORE--Elementary INTERMEDIATE Rooms(s) 709 Leadership, Policy, Instruction

The purpose of this presentation is to provide teachers with a clear understanding of CCS and their role in implementing the CCS and their
responsibilities in terms of support to the students.

Presenter(s): Common Core Institute

COMMON CORE--Elementary ADVANCED Room(s) 710 Leadership, Policy, Instruction

The purpose of this presentation is to provide teachers with a clear understanding of CCS and their role in implementing the CCS and their
responsibilities in terms of support to the students.

Presenter(s): Common Core Institute

COMMON CORE—High School BEGINNING Room(s) 711 Leadership, Policy, Instruction

The purpose of this presentation is to provide teachers with a clear understanding of CCS and their role in implementing the CCS and their
responsibilities in terms of support to the students.

Presenter(s): Common Core Institute

COMMON CORE— High School INTERMEDIATE/ADVANCED Room(s) 712 Leadership, Policy, Instruction

The purpose of this presentation is to provide teachers with a clear understanding of CCS and their role in implementing the CCS and their
responsibilities in terms of support to the students.

Presenter(s): Common Core Institute

FLEXIBILITY WAIVER SESSIONS 10:30am-11:30am

What the Flexibility Waiver Means to you Teachers (Room 707) Leadership, Policy

The Department of Education is providing the Bureau of Indian Education (BIE) an opportunity to apply for a waiver of the requirements of P.L. 107-
110 “No Child Left Behind”, this presents an opportunity for the BIE to effect a meaningful reform that will improve student achievement and prepare
students for college and career readiness. The BIE is striving to adopt a unitary accountability system, with the Common Core Standards serving as
the foundation. Unitary academic assessments will be employed in all BIE-funded schools across 23 states, rather than the current disjointed and
incomparable system of 23 states’ assessments. The performance of schools will be based on growth and other academic indicators that meaningfully
assess progress toward established targets. BIE’s approach to teaching and learning will be standardized and strengthened as a result of implementing
the common standards, curriculum, instruction, and assessments. Finally, the development of teacher and principal evaluation and support systems
will facilitate effective instruction and leadership. Working together will provide an opportunity for BIE to overcome challenges in implementing a
school system that provides quality education to Indian students and fulfills the Federal Trust responsibility.

NASIS SESSIONS Follow Online Schedule for Time(s) & Room #'s

NASIS -Portal Setup Policy, Instruction & Leadership

The Portal is an important component to the student information system. The portal allows for parents and students to log in and visually see the
status of a student. The information is offered in real time. Each school has a portal that is ready to use. Small system preferences are set and it is
ready to go. We will also highlight First Mesa and their use of the Parent Portal.

Presenter(s): Cheril Davies, Infinite Campus & Davis Shula, First Mesa Day School
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NASIS Support Lab Policy, Instruction & Leadership

The Support Lab is ready to help schools with all sorts of tasks. Uploading Student photos, reviewing ISEP data, create attendance and behavior
letters, analyze the health of data in NAIS and cleaning up records if necessary.

Facilitator(s): NASIS Staff

ONE HOUR SESSIONS 10:30am-11:30am

Active Participation Room 112 Instruction

This interactive session will present the benefits of active participation, involve attendees in learning by doing activities, and guide the participants
through a self-assessment exercise.

Presenter(s): Becky Surls, Byrne & Associates

BIE Dropout Prevention Framework Room 603 Leadership

This presentation will provide details of a cooperative effort between the Bureau of Indian Education and the National Dropout Prevention Center on
Students with Disabilities (NDPC-SD). Presentation is based on an evidence-based framework.

Presenter(s): Sandra Covington-Smith, PhD, National Dropout Prevention Center for Students with Disabilities, & Marilyn Johnson, PhD & Sue Bement,
BIE, Division of Performance and Accountability

Bridging the Gap Room 602 Leadership

A mentoring approach that develops lifelines for incoming administrators and provides opportunities to hone leadership skills, understand their
school's culture, and develop greater receptivity through an outside peer mentor's guide.

Presenter(s): Perfilliea Mikki-Charlie

Continuous School Improvement ADD Navajo Mile High Ballroom Policy and Leadership
Leading a school is a tough job under any circumstances, but leadership in a climate of change is especially demanding. There are two kinds of change:
1) adaptive change in response to new expectations placed on the school, like adopting common core standards and meeting new compliance
requirements; and 2) innovative change initiated by the school to improve the school’s effectiveness in achieving better outcomes for students. The
principal is the administrative and instructional leader of the school, but leadership is shared with the Leadership Team and other teams that make
decisions. Dr. Redding will discuss: 1) new research on change leadership, 2) the roles of the principal and school teams, 3) aligning instruction
to common core standards and differentiating instruction for students, and 4) helpful tools, including the new Indicators in Action professional
development course on Leadership.

Presenter(s): Dr. Sam Redding, Center on Innovation and Improvement

Developments in Accountability: Reauthorization and Waivers Room 105 Policy

The Reauthorization of the Elementary and Secondary Education Act is five years overdue. What is the BIE doing to address accountability issues and
what does it mean for schools?

Presenter(s): Brian Bough, BIE, Division of Performance and Accountability

Illuminating Instruction with llluminations Computer-Based Activities Room 107 Instruction

Take yourself beyond ‘drill & practice” with NCTM’s llluminations web-based Mathematics activities. These 108 online activities are ideal for small or
whole group Math instruction. Suitable for classroom or computer lab environments.

Presenter(s): David K Schafer, Ojo Encino Day School

Integrating Common Core Standards of Mathematical Practice Room 502 Instruction

What does 100% mathematical proficiency look like in schools that serve Native American students? Participants in this session will have the opportunity
to view classrooms that have achieved this very feat, and discuss Standards of Mathematical Practice as outlined in Common Core State Standards.
Presenter(s): RunningHorse Livingston

It’s Time for a Change Room 111 Leadership
What are the ingredients in the recipe for change? A school administrator and education consultant provide a road map for planning and follow through.
Presenter(s): Diana Jo Johnston, Engage Learning, & Jane Pitts, To'Hajiilee Community School

Linking Student Individualized Education Plans and Classroom Instruction Using Quick Looks Room 110 Instruction

Session will provide attendees with information on using "Quick Looks" in the general education settingto support IEP goals, objectives, accommodations
and modifications.

Presenter(s): Willeta George, Lummi Nation Schools

Native American Incarcerated Youth in New Mexico: Understanding special education needs Room 503 Policy

This research is intended to fill a gap in knowledge about incarcerated Native American youth in New Mexico. Specific characteristics about this
group will be collected and analyzed, including tribal affiliation, history of trauma, psychiatric disorders and educational status. By more accurately
describing this population, it is hoped that clinicians, social workers, and any other health or social welfare person or agency can more adequately
address their needs.

Presenter(s): Billie Jo Kipp, Ph.D.,Blackfeet Community College
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Attachment 2

Comments on request received from
schools/LEAs, Tribal Leaders, and other
stakeholders (l.e., verbatim testimony can

be accessed at:
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Summary of Stakeholder Comments

Stakeholder Group

Comment Summary

BIE Response

General Information

Mississippi Band of
Choctaw Indians
Duckwater Shoshone
Tribe, Chitimacha
Tribe of Louisiana,
Alamo Navajo School
Boatd, Inc., and
Ramah Navajo
School Board, Inc.
Department of Diné
Education, Navajo
Nation

The BIE is not eligible for Flexibility Request waivers,
because it is not a State Education Agency (SEA) and

the Flexibility Request invitation was made only to
SEAs.

As explained in the BIE Flexibility Request, the
same authority cited by the Department of
Education to grant waivers to states — ESEA
section 9401(d)(1) — also applies to the Bureau of
Indian Education and is specifically cited in the
ESEA governing agreement between the
Department of Education and the Department of
the Interior. While it is true the BIE is not a State
Education Agency (SEA) in the same sense as
states, BIE is treated like a state by the Department
of Education for the purposes of managing
programs and funds provided by the Department

»  Fond du Lac Band of of Education. In essence, the BIE is a quasi-SEA
Lake Supetior and not a true SEA. Consequently, the BIE will
Chippewa and Fond submit a Flexibility Request for the September 6,
du Lac Ojibwe 2012 submission.

School

In an exchange of letters the Department of the
Interior specifically posed this question to the
Department of Education. The Department of
Education responded affirmatively that the Bureau
of Indian Education has the right to seek waivers
and the Department of Education has the authority
to grant waivers to BIE. (See attachment 12)

» Mississippt Band of | The BIE Flexibility request, if granted, can only apply to | The BIE Flexibility Request as originally written

Choctaw Indians
Duckwater Shoshone
Tribe, Chitimacha
Tribe of Louisiana,
Alamo Navajo School
Boatd, Inc., and

BIE-operated schools and not tribally controlled
schools.

encompassed both BIE-operated schools and
tribally-controlled grant and contract schools.
Stakeholder input by several tribes and schools
indicated a desire to not be included in the
Flexibility Request. In response, the BIE has
clarified an already existing option for governing

1]
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Summary of Stakeholder Comments

Stakeholder Group

Comment Summary

BIE Response

Ramah Navajo
School Board, Inc.

school boards or governing tribes to not participate
in the BIE Flexibility Request. That option is
outlined in 25 CFR 30.104(b), which allows a
governing tribe or governing school board the
option of requesting an alternative definition of

AYP.

Department of Diné
Education, Navajo
Nation

No discussion is provided of how BIE-funded schools
will work with state public schools for the seamless
transition of students into the public system.

The Flexibility Request addresses specific topics
defined by the Department of Education for all
states and others applying for waivers. Transition
from one type of school to another is not one of
the topics requiring an explanation in the Flexibility
Request.

However, the BIE can provide an explanation in
the Flexibility Request, in response to this issue
being raised by a particular tribe as an important
consideration.

Department of Diné
Education, Navajo
Nation

It is unclear what requirements are being waived in the
states’ respective accountability plans, given that BIE
uses the accountability plans of the 23 states in which
schools are located.

The Flexibility Request is proposing waivers to
specific requirements of NCLB and not the states’
accountability plans.

Department of Diné
Education, Navajo
Nation

What is the status of the Navajo Nation Accountability
Workbook?

The Accountability Workbook has been reviewed
by the BIE and the Department of Education. A
joint response letter is in process of being

developed.

Kickapoo Nation,
OK

Has the impact of the Flexibility Request upon the
accreditation of schools by the North Central
Association (NCA) been considered?

The impact per se has not been assessed, because it
is thought that the accreditation status of schools
will not be impacted.

Choctaw Nation, OK

When will training on the interim assessment be
provided to teachers?

The plan is that all BIE-funded schools will test
using the interim assessment in fall of 2012. The
majortity of schools (136) already use the
assessment, so these schools will not require

2|

Page 10 of 206




Summary of Stakeholder Comments

Stakeholder Group Comment Summary BIE Response
training. The remaining 38 schools will receive
training prior to testing by the end of September
2012.
®  Muskogee Creek The ACT as an indicator of college- and careet- In the Flexibility Waiver Request document, BIE
Nation, OK readiness is problematic. Has BIE considered other discussed setting proxy scores in the assessments to

alternatives?

reflex college- and career-readiness. This is an
approach used by other states. The idea of using
the ACT suite of tools and assessments also was
mentioned, but is not certain at this point. This
issue will be explored going forward, not just by
BIE but by other states.

Chickasaw Nation,
OK

What will be provided to gifted and talented students
that are identified?

Students will be tested beginning in kindergarten.
Teaches will be supported to provide instruction
appropriate to the individual needs of the students,
including gifted and talented students.

Muckleshoot Indian
Tribe

What precautions will be taken to prevent bias in

assessments that are selected for use with Indian
children?

Bias of various types is an important consideration
in the selection of a test for use with American
Indian students in BIE-funded schools. Test
developers have developed various procedures for
item bias detection. In regard to the NWEA
assessments BIE currently uses, BIE is familiar with
the procedures used to detect bias of various types.
These are articulated in NWEA’s technical manuals.
BIE is not as familiar with the procedures that
developers of the PARCC and SBAC assessments
will use. However, in selecting any future
assessment, BIE will be cognizant of the bias issue
and will include safeguards in its selection process.

In regard to NWEA, the task of creating items that
are free from sensitivity issues and that are fair to all
students is a selection criterion employed by the

31
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Summary of Stakeholder Comments

Stakeholder Group Comment Summary BIE Response
vendor. Any sensitivity and fairness issues found in
items are eliminated in revision. Each item is
evaluated against a set of criteria. An item is flagged
if it:
= requires prior knowledge other than the
skill/concept being assessed
® has cultural bias
®  has linguistic bias
® has socio-economic bias
® has religious bias
= has geographic bias
® has color-blind bias
= has gender bias
= inappropriately employs idiomatic English
= offensively stereotypes a group of people
" mentions body/weight issues
® has inappropriate or sensitive topics
(smoking, death, crime, violence, profanity,
sex, etc.)
= other (identified by reviewer)
See Technical Manual: For Measures of Academic Progress
(MAP) and Measures of Academic Progress for Primary
Grades (MPG), NWEA, January 2011, pp. 38-39.
®  G.Archambeau Various suggestions regarding English Language The suggestions were reviewed, considered, and

Learners (ELL), including adopting a ELL intervention

model and proven strategies and techniques.

incorporated in part into the Flexibility Request.

Principle 1: College- and Career-Ready Expectations for All Students

Department of Diné
Education, Navajo
Nation

No plan is provided to address the failure of students on
the Navajo Nation to meet academic standards as

defined in NCLB.

The comment correctly reflects that the BIE
Flexibility Waiver Request makes no attempt “to
meet academic standards as defined in NCLB.”

4
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Summary of Stakeholder Comments

Stakeholder Group

Comment Summary

BIE Response

Like states pursuing waivers from NCLB, the BIE
purposely will abandon the rigid and untenable
accountability system mandated by NCLB. The
Flexibility Request will waive specific requirements
of NCLB in favor of defining a new accountability
system based on Common Core Standards, a single
assessment system, a redefined accountability index,
and corresponding AMOs. A growth component
has been built into the accountability system to give
schools credit for success in making gains in
student achievement.

®  Department of Diné
Education, Navajo
Nation

College and career readiness in the context of students
in grades K-8 is not adequately described.

College and career readiness in grades K-8 can be
better described in the Flexibility request.

The Common Core Standards are designed around
college and career readiness expectations. The
grade-specific standards define what students
should understand and be able to do by the end of
each grade. They correspond to the College and
Career Readiness (CCR) anchor standards by
number. The CCR and grade-specific standards are
necessary complements—the former providing
broad standards, the latter providing additional
specificity—that together define the skills and
understandings that all students must demonstrate.
(See http://www.cotrestandards.org/ the-

standards/english-language-arts-standards/anchor-
standards/college-and-career-readiness-anchor-

standards-for-reading/.)

®  Department of Diné
Education, Navajo
Nation

It is unclear how teacher preparation and transition to
Common Core Standards will be accomplished.

Transitioning teachers to the Common Core
Standards is explained in the BIE Common Core
Standards Implementation plan, beginning in

5
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Summary of Stakeholder Comments

Stakeholder Group

Comment Summary

BIE Response

section 1.B.4. A primary goal of the plan is to
provide teachers in-depth training on the Common
Core Standards. Training has been underway
beginning in calendar year 2012 and will continue
through school year 2012-2013. Additional training
will be provided corresponding to deeper
implementation of the Common Core Standards in
BIE-funded schools.

Principle 2: Differentiated Recognition, Accountability, and Support

= Mississippt Band of
Choctaw Indians

®  Duckwater Shoshone
T+tibe, Chitimacha
Tribe of Louisiana,
Alamo Navajo School
Board, Inc., and
Ramah Navajo
School Board, Inc.

Tribally controlled schools must be able to choose
which accountability system (i.e., AYP standard) to
apply to their schools based on the following choices:

o The BIE accountability system outlined in BIE
ESEA Flexibility Request if it is approved by the
Department of Education and if the tribally
controlled school elects to use it.

o An approved accountability system as provided in
25 CFR 30.104(b).

o Adoption of a state pre-ESEA Flexibility Request
accountability system no longer used by a state in
which is school is located because the state has been
granted waivers to NCLB requirements in an
approved Flexibility Request.

o Adoption of an accountability system from any state,
as long as that system has been approved by the
Department of Education.

An option currently exists for schools to pursue an
alternative definition if AYP as provided in 25 CFR
30.104(b). That option will still exist if the
Flexibility Request is granted to BIE. Governing
tribes or governing school boards will still be able
to propose an accountability system of its own
making, including the aforementioned options
outlined. However, adoption of a state
accountability system approved under a state
Flexibility Request may present technical challenges
to BIE.

®  Department of Diné
Education, Navajo
Nation

The proposed interim assessment (i.e., Northwest
Evaluation Association Measures of Academic Progress)
has not been peer reviewed by the U.S. Department
Education and therefore cannot be used.

ESEA (P.L. 107-110 § 1111(m)) allows the
Secretary of the Interior to approve “such other
appropriate assessment” for use in the BIE’s
accountability system. The BIE intends to comply
with the mandate to use “Peer Reviewed”

6|
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Summary of Stakeholder Comments

Stakeholder Group Comment Summary BIE Response
assessments for accountability purposes by taking
the NWEA Measures of Academic Progress
blended model aligned to the Common Core
Standards through the Peer Review process. While
the assessment is in the Peer Review process, the
BIE may use the assessment for accountability
purposes.

* Fond duLac Band of | Itis recommended that the BIE incorporate in its States have attempted to establish a uniform and
Lake Supetior Flexibility Request a five- or six-year graduation rate accurate formula for high school graduation rate
Chippewa and Fond | model, rather than the cutrent four-year model, since that is comparable across states. Likewise, the BIE
du Lac Ojibwe many American Indian students require a longer time would like to see a formula that allows comparison
School frame to complete high school. across the 23 states in which BIE-funded schools

®  Muckleshoot Indian are located. Federal Title I regulations were revised
Tribe in October 2008 establishing a Four-Year Adjusted

Cohort Graduation Rate formula that must be used
nationally beginning with 2009-10 graduation rates.
The graduation rate is used to calculate AYP and to
report data to the U.S. Department of Education
for comparison across states.

Some states are exploring use of an Extended-Year
Adjusted Cohort Graduation Rate formula for both
calculation of AYP and reporting data to the
Department of Education. The BIE understands
that many BIE-funded schools have students who
graduate in five or six years, although eliminating
the four year graduation rate is not a possibility
under current federal regulations. Further study of
the graduation patterns of students attending BIE-
funded schools would be beneficial to increasing
graduation rates.

71
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Summary of Stakeholder Comments

Stakeholder Group

Comment Summary

BIE Response

The current Flexibility Request does not include
and an Extended-Year Adjusted Cohort Graduation
Rate formula. But inclusion of such a model could
be part of an amended plan in the future.

®  Department of Diné
Education, Navajo
Nation

No adequate explanation is provided of why BIE will
use an interim assessment instead of the state ctiterion-
referenced test (CRTSs).

A central proposition of the Flexibility Request is to
create a unified accountability system based on the
Common Core Standards, a single assessment
system, and a common methodology to calculate
academic progress.

®  Department of Diné
Education, Navajo
Nation

No adequate explanation is provided of why BIE will
use an interim assessment instead of the state ctiterion-
referenced test (CRT').

Throughout the Flexibility Request document, BIE
explains why a 23 state accountability system is
detrimental to the academic achievement of
students attending BIE-funded schools. A central
proposition of the Flexibility Request is to create a
unified accountability system based on the
Common Core Standards, a single assessment
system, and a common methodology to calculate
academic progress. Notably in section 1.C, a
detailed description of the development of BIE’s
interim assessment is provided. The Flexibility
Request has been revised to provide further
explanation about the use of a single assessment,
rather than the 23 states’ assessments.

®  Department of Diné
Education, Navajo
Nation

No discussion is provided about the merits or
differences of the NWEA MAP assessments, states’
assessments, PARCC assessments, ot SBAC
assessments.

The Flexibility Request does not specifically require
a discussion of the metrits and difterences of the
NWEA MAP, the PARCC, and the SBAC
assessments, so none was provided. However, one
is provided below.

The Partnership for Assessment of Readiness for
College and Careers (PARCC) and the Smarter
Balances Assessment Consortium (SMAC) are

8
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Summary of Stakeholder Comments

Stakeholder Group

Comment Summary

BIE Response

currently under development and expected to be
available in the 2014-2015 school year. Below is a
description of major features of the PARCC
assessments. The PARCC assessments have six
priotity purposes, which are driving the design of
the system. The priority purposes of PARCC
Assessments ate:

Determine whether students are college-
and career-ready or on track.

Assess the full range of the Common Core
Standards, including standards that are
difficult to measure.

Measure the full range of student
performance, including the performance
high- and low-performing students.
Provide data during the academic year to
inform instruction, interventions and
professional development.

Provide data for accountability, including
measures of growth.

Incorporate innovative approaches
throughout the assessment system.

Similatly, the SBAC assessments contains features
paralleling as the PARCC assessments regarding
college- and career-readiness, identification of high-
and low-performing students, and intra-year
assessment data. (See: http://parcconline.org/parcc-

assessment-design. For information on the Smarter
Balanced Assessment Consortium, see

http:

www.smarterbalanced.org/.)

91
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Summary of Stakeholder Comments

Stakeholder Group

Comment Summary

BIE Response

Until the new PARCC and SBAC assessment are
available for public use, states are forced to use
their existing state assessments, which are not
aligned with the Common Core Standards and
which do not utilize a growth model for intra-year
growth analysis. In the intervening period until the
new assessments are available, BIE proposes to use
a single interim assessment, rather than 23 states’
assessments. When the PARCC and SBAC
assessments are ready for use, BIE will compete
through federal acquisitions process for a new
assessment for use in the BIE-funded school
system. All test vendors will be invited to submit a
proposal for consideration. A full analysis of the
various assessments will be conducted in the
procutement process, ptior to awarding a contract.

In regard to the merits or differences of the NWEA
MAP assessments, 23 states’ assessments, PARCC
assessments, and SBAC assessments, the basic
distinction between the existing state assessments
and the new assessments under development is
twofold: a) the new assessments will be aligned to
the Common Core Standards, and b) the new
assessments will contain a growth model for
measurement of intra-year growth. For the most
part, existing state assessments do not. The interim
assessment proposed by BIE — the NWEA MAP-
CCS assessment — is aligned to the Common Core
Standards and utilizes a growth model.

In regard to the state assessments, the state

10 |
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Summary of Stakeholder Comments

Stakeholder Group

Comment Summary

BIE Response

assessments are aligned to previous state standards
which have been abandoned in favor of the
Common Core Standards. The BIE’s position is
that the 23 states’ assessments are not comparable
and as a consequence BIE-funded schools are not
comparable across states. That is why the BIE is
proposing a unified accountability system utilizing
Common Core Standards and a single assessment
system. The BIE proposes an interim assessment
until the PARCC and SBAC assessments can be
evaluated for possible adoption.

Principle 3: Support for Effective Instruction and Leadership

Fond du Lac Band
of Lake Superior
Chippewa and Fond
du Lac Ojibwe
School

needs to be clarified.

The role of tribal schools as LEAs in the development of
teacher and principal evaluations and support systems

This section of the Flexibility Request has been
updated to clarify the role schools which under
NCLB are considered LEAs.

Snoqualmie Tribe

teachers nationally?

Will teachers be compared to other BIE teachers or to

The evaluation system will compare teachers in
BIE-funded schools to teachers within the BIE-
funded school system.

Principle 4: Reduced D

uplication and Unnecessary Burden

Chief Leschi Schools
Mississippi Band of
Choctaw Indians

The BIE should consider the burden it places upon

schools, some small schools, in data collection, reporting
and related activities. Too much reporting is required.

This point is well taken and the BIE is attempting
to reduce burdensome data collection and reporting
in response to school and tribal concerns.

11 |
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Hamlex, Jeffrex

(b)(8)

From: | |
Sent: Tuesday, August 28, 2012 11:19 AM

To: Drapeaux, Brian; Hamley, Jeffrey; Bough, Brian
Cc Campbell, Katherine

Subject: BIE Flexibility Plan -ELL suggestions
Attachments: BIE ELL FLEX PLAN SUGGESTIONS 8.27.12.doc

Mr. Drapeaux:

Regarding the "White Paper” on ELLs. Your interest in a discussion of ELL for the BIE that would result in a
white paper is still important. I continue to have a strong interest in supporting the BIE in that effort. However,
since Narcy is on leave till next week, I will wait until she returns.

Flexibility Plan Suggestions:
May I suggest some additions to the existing Flexibility Plan? I am aware that the BIE will submit the Plan to
USDOE anytime now.

I have attached a set of suggestions that expand a little on various sections of the Plan. The page numbers of the
February Flexibility Plan (on BIE's website) were used to identify the sections.

As you will see I have only added slightly to the original text. However, I felt that the Peer Review would
consider the needs of English Learners to be of critical importance and therefore evaluate if the Plan sufficiently
addresses the educational needs of ELL students as well as students with disabilities. The ELL students are

probably a sizable percentage of the student population and have a substantial effect on the achievement profile
of BIE.

More elaboration may be necessary on ELL education, PD, and accountability, once the Peer Review comments
are received by BIE. That would be another opportunity to more fully discuss a comprehensive description of
ELL education in any future Flexibility plans.

There are nationally recognized ELL researchers and program developers (along with myself, colleagues, BIE

teachers) prepared to assist the BIE in addressing such needs. (eg. Jana Echevarria CSU-Long Beach; Maryellen Vogt CSU-Long Beach;
Deborah Short Center for Applied Linguistics, Washington D.C. Patricia Latham ELL-Consultant/trainer, Aurora Martinez -SIOP Pearson et.al. )

I do acknowledge that this is not the recognized means for providing feedback and I would respect whatever
action taken regarding my suggestions.

Having no obligation to other organizations or companies, (other than to the Acoma Department of Education)
that independency enables me to focus on contributing my knowledge and experience to the BIE without strings

attached.

I will continue to be available to the BIE (contacting Narcy and Dr. Campbell next week) as it creates one of the
most important plans in recent years that may yield the results pursued.
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Note: The changes to selected pages are highlighted in yellow. The page numbers are based on the
February 2012 Flexibility Plan published on the BIE website.

Page 32 BIE Flexibility Plan

Currently, BIE schools follow the state’s English Language Proficiency (ELP) standards and
utilize the state’s English Proficiency Assessment or other “valid and reliable assessment of
English proficiency” in accordance with ESEA.16 By adopting the CCS, BIE is moving in the
direction of ensuring that ELP standards-based assessments are aligned to the new CCS. To
guarantee linkage between the CCS for academic content and English language proficiency
standards, it is recommended that the large scale assessment and the English proficiency
assessment are correlated. By aligning the ELP standards and assessment to the CCS, better
measures will be implemented for assessing how well English Learners are learning the content
needed to fully access the CCS.

To ensure high quality support for English Learners and their teachers, BIE will adopt the WIDA
(World-Class Instructional Design in Assessment) Standards in 2013-2014. These standards
encompass the vocabulary and academic language of all content areas and clearly delineate
language development across all proficiency levels in each academic content area.
The five language proficiency levels covered in the WIDA Consortium ELP standards are

Level 1 — Entering;

Level 2 — Beginning;

Level 3 — Developing;

Level 4 — Expanding; and

Level 5 — Bridging
These levels produce a linguistic match of ELL instruction to the CCS standards and serve as
the foundational intervention support for ELL acquisition of academic proficiency of Common
Core while improving academic English ability.

The WIDA English Language Development (ELD) standards were aligned to the Common Core
in 2011 through an alignment study that examined the linguistic demands of the Common Core
Standards. The WIDA ELD standards are also aligned with the national TESOL (Teachers of
English to Speakers of Other Languages) standards and address specific language development in
core content areas. The Common Core Standards, in conjunction with the pre-K-12 WIDA ELD
standards, provide a framework for teachers to support instruction for English learners. The ELD
standards will ensure Limited English Proficiency (LEP) learners have the opportunity to achieve
the BIE’s college- and career-ready standards on the same schedule as all students.

p. 74. BIE Flexibility Plar]

The BIE provides the following capacity building activities to ELOs and schools to ensure
comprehensive monitoring of and technical assistance for implementation of interventions in
priority and focus schools:
e Mandatory training regarding the requirements and timeline related to the school
improvement process and implementation of interventions.
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e BIE reviews the ELO approved school improvement plans following the presentation to
theblocal school board to ensure compliance and potential for success.

¢ Priority schools: the BIE will conduct once a month monitoring and technical assistance
visits to each Priority school. These visits include: a comprehensive interview with the
principal; focus groups with teachers, parents, and students; and classroom observations.

e Tocus Schools: the BIE will conduct on-site monitoring and technical assistance visits once a
school quarter to each Focus School. These visits include: an interview with the principal;
focus groups with teachers and parents; and classroom observations.

e Review the electronic school improvement plans and progress reports that are part of the
BIE Native Star online tool.

¢ Develop, train, and implement regional SOS to assist schools on utilization of the teacher
and leader standards.

e Train the regional SOS on the implementation and alignment of the Common Core State
Standards and assessments.

¢ Develop and provide data team training to regional SOS to increase staff effectiveness and
inform instruction.

¢ Develop supports for professional collaboration which focuses on school climate and high
expectations and collaborative teaching practices.

e Develop tools, practices and procedures to ensure parental and family engagement

¢ Develop and implement interventions and instructional strategies for all students including
Limited English Proficient students and Students with Disabilities.

Rather than a piecemeal, ‘pick and choose” approach to interventions-that have not yielded results, a
complete system of ELL instruction will apply a research proven set of EL L strategies and technigues o be
utilized with fidelity.

Due to the significant percent of students who likely are Limited English Proficient and a sizable percent who
have not mastered the academic langnage of reading, math, and English, the importance of the intervention
model is evident.

The intervention model wonld enable teachers to teach common core content effectively to English langnage
learners and students with disabilities while developing their acadenic English ability.

An intervention model such as SIOP (Sheltered Instruction Observation Protocol) would merge the BIE
program components of (a) Common Core content instruction; NWEA Descarte based Power of Teaching,
and WIDA-English Standards Instruction, into one systematic daily delivery of ELL instruction.

In addition, those E1 L strategies and techniques can provide differentiated Rt instruction for Tier 1, 2,
and 3 instruction, enabling E1L students with disabilities (Tier 3) to meaningfully comprebend Conmon
Core standards for reading and math. The acadenric English proficiency of E1IL SWDs would also be
imiproved.

Develop and train on the use of common formative and summative assessments.
Data coaching based on key data (e.g., NWEA, NASIS, WIDA-ELD, etc.).

Strategic planning for implementing Common Core State Standards and high-quality

assessments systems.
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Strategies for repurposing resources (fiscal, human, technology, facilities); building

community partnerships and partnerships with social service agencies and other providers;

and leveraging a variety of data sources to support improvement efforts.

The technical assistance team will help build capacity to support leadership practices to support
mmproved teacher effectiveness (see Principle 3):

Provide leadership and teacher professional development focused on what evidence to look

for when observing classrooms; coaching for literacy and mathematics; effective modeling
practices; planning based on classroom observations; research-based intervention practices;
and, response to intervention.

Provide implementation support and coaching throughout the year for principals and

teachers. Model effective practices and provide guided practice until practices are in place
independently of the contractor.

Provide modeling to principals in providing feedback to teachers, and provide guided

practice to principals until the principal is able to exhibit practices independently.

Implement, monitor and support an intervention model at the school-level with a focus on

students with disabilities and English language learners. A professional development program for
ELL intervention instruction will train (onsite, web-based) on the utilization of a comprehensive
model of ELL instruction such as SIOP, in which Common Core lesson delivery will be provided
with NWEA Power to Teach, and WIDA-ELD standards. A computerized observation protocol
(SIOP) is available for teachers, supervisors, and coaches to monitor and improve ELL instruction
of the Common Core.

Build the division’s capacity to support low-performing schools and increase student

achievement.

Pg. 100 BIE Flexibility Plan

Seven Point Intervention Plan

9. Effective
teachers

d) Review quality of instructional staff
and retrain only those with potential
to be effective

¢) Prevent ineffective teachers from
transterring

f) Provide job-embedded professional
development

Employee Performance Appraisal
- rewards and
supports

CORE Professional Development
(i.e., Literacy,
math, Rtl, and ELL support)

CORE Technical Assistance for
SIG schools

Individual Development Plan

Teachscape Professional

Development (i.e.,

teacher evaluation, professional
learning, and

school improvement)

Page 23 of 206




Power of Teaching

ELL Intervention Strategies and
Techniques -SIOP

11. Strengthen

¢) Base instruction on student needs

Rtl with emphasis on students

.the schgol d) Design instruc.tional program that is with disabilities
instructional research-based, rigorous, and and limited English proficient
program aligned with State academic content students
standards CompassLearning Odyssey
Literacy Plan
ELL system model of Strategies and
techniques —e.g. SIOP
* Choice of SIG Model
Site visits
Progress Monitoring
12. Data to ¢) Use data to inform instruction and NWEA MAP Assessments
inform for continuous improvement Quarterly Roll-up
instruction d) Schedule time for collaboration on SeSSIONS
and for the use of data Native Star
continuous
improvement NASIS

Special Education Data Summit
ELL Intervention Observation
Protocol (e.g. Structured Instruction
Observation Protocol-online)

1. Strong leadership

Employee Performance Appraisal — rewards and supports

o)

0 Choice of SIG Model
o Principals’ Academy
2. Effective teachers

Employee Performance Appraisal - rewards and supports

CORE Professional Development (i.e., literacy, math, Rtl, and ELL support)

Individual Development Plan

o
o
o CORE Technical Assistance for SIG schools
o
o

Teachscape Professional Development (i.e., teacher evaluation, professional learning,
and school improvement)
o Power of Teaching

ELL instructional strategies and techniques —e.g. SIOP

3. Redesign school day, week, or year

o BIE evaluating (i.e., funding, labor CBA)

o Choice of SIG Model

4. Strengthen the school instructional program
o Rtl with emphasis on students with disabilities and limited English proficient

students

o CompassLearning Odyssey

Page 24 of 206




Literacy Plan

Choice of SIG Model

Site visits

Progress Monitoring

Intetvention/Improvement Plan

School Improvement Plan

Teachscape Professional Development (i.e., school improvement)

O O 0O O o0 O O

Power of Teaching

NASIS Lesson Plan Module

NASIS Special Education IEP Module

Drop-Out Prevention Initiative

ELL System of Intervention strategies and techniques —e.g. SIOP

5. Data to inform instruction and for continuous improvement
o NWEA MAP Assessments Quartetly Roll-up sessions

o Native Star

o NASIS

o Special Education Data Summit
ELL Intervention Obsetrvation Protocol (e.g. Structured Instruction Observation Protocol-online)

6. School environment

o Youth Risk Behavior Sutrvey

School Safety Audits

Technical Assistance on Bullying Prevention

BIE National Policy Memorandum (NPM) on Suicide Prevention
Technical Assistance on Suicide Prevention and Drug & Alcohol Prevention
BIE evaluating use of a school climate instrument

Family and community engagement

Native Star Family Engagement Tool (FET)

School Improvement involvement

BIE Summer Institute training

FACE family engagement (birth-5 years old)

O O O O

O O O 0O NO O O o o

P. 125- BIE Flexibility Plan

Does the SEA have a process for ensuring that teachers working with special populations of

students, such as students with disabilities and English Learners, are included in the LEA’s
teacher and principal evaluation andsupport systems?

The BIE has professional staff at the SEA, LEA, and school levels with specific expertise in working
with special populations (i.e., students with disabilities and English Learners). The BIE may use a
formative teacher observation model such as the Sheltered Instruction Observation Protocol
to observe and record consistent application of key ELL sheltered interventions that focus
on academic language of common core while advancing English Ianguage proficiency
without necessarily attaining native-like proficiency.
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That expertise will bedrawn upon in the development of teacher and principal evaluation and
support systems. Not only teachers, but principals and other educators will be included in the
process of development. In regard to students with disabilities, the BIE’s National Advisory Board
for Exceptional Education will play an active role in the development of teacher and principal
evaluation and support systems as well as experts and researchers in ELL and SWD
instruction.s
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Hamlex, Jeffrex

From: Hamley, Jeffrey

Sent: Tuesday, June 05, 2012 2:38 PM

To: ESEA Consultation

Subject: FW: Request for stakeholder input into BIE Flexibility Request
Attachments: image002.png

From: BadWound, Everett

Sent: Monday, June 04, 2012 10:01 AM

To: Hamley, Jeffrey

Subject: RE: Request for stakeholder input into BIE Hexibility Request

Hi Jeffrey. | was one of the people who helped Roxanne edit the first version before it was submitted. So I've offered
some changes toit. | do like the fact that the BIE has moved to a reward system, and it has already implemented that
vision through the Striving Readers Literacy grant (2 schools in this ELO were selected). | do wonder, however, about the
BIE’s Common Core — schools are receiving training through their state’s common care and are ready to follow it. This
may create some dissension amongst the ranks since schools have always followed the state’s assessment. When the
waiver gets approved, the schools will begin taking the unitary MAP testing, and some state’s MAP assessment is based
on the state’s common core not the national common core. NWEA has core standards based on the national common
core so I'm wondering if this is what each school will be required to take. I'm doing my best to alert schools about this
AYP waiver but can only say so much when it has not yet been approved by the DOE.

The accountability index is a viable component since it includes school improvement planning and Title programming —
the “growth model” component give schools opportunity to show progress even if they do not meet the AMO for the
state. In my assessment of MAP testing this past year, schools are definitely making progress and we need to
acknowledge this for schools and provide AYP rewards in the future.

Hope your travels have calmed down a little bit.

Everett Bad Wound, Education Line Officer
Minneapolis Education Line Office

Bureau of Indian Education

2001 Killebrew Drive, Suite 122
Bloomington, MN 55425

(1) 952-851-5421

(F) 952-851-5439

From: Hamley, Jeffrey

Sent: Friday, June 01, 2012 5:13 PM

To: ELOs - All

Cc: Roessel, Charles; Stevens, Bartholomew; Brown, Roxanne
Subject: Request for stakeholder input into BIE Fexibility Request

ELOs -
| am writing to request your input into the BIE’s Flexibility Request, which will be submitted to the U.S. Department of

Education. The Department of Education has offered states the opportunity to apply for flexibility on certain provisions
of the federal Elementary and Secondary Education Act of 1965 (ESEA), as amended by the No Child Left Behind Act of
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2001 (NCLB). In exchange for flexibility waivers, applicant states have agreed to implement bold reforms around
standards and accountability defined by four principles:

1) College- and career-ready expectations for all students;
2) Differentiated recognition, accountability, and support;
3) Support for effective instruction and leadership; and

4) Reduced duplication and unnecessary burden

The Bureau of Indian Education (BIE) is requesting flexibility from provisions of NCLB. Stakeholder input into the waiver
request is a key part of the process and will be used to revise the Flexibility Request. If granted by the Department of
Education, the Flexibility Request would give BIE an exceptional opportunity to improve the quality of instruction and
increase student achievement in BIE-funded schools.

The draft BIE ESEA Flexibility Request and related documents are available at the BIE website: http://www.bie.edu

i Comments may be submitted by email to: eseaconsultation@bie.edu, or by U.S. mail to: BIE ESEA Flexibility
'—ﬁ Request Comments, Office of the Assistant Secretary — Indian Affairs, U.S. Department of the Interior, Mail
Stop 4141 MIB, Washington, DC 20240. Comments will be accepted through June 30, 2012.

Questions: contact Jeffrey Hamley at jeffrey.hamley@bie.edu or (202) 208-4397.

Thank you.

<<< See attached flyer — please share and distribute widely >>>

Jeffrey Hamley, Ed.D.

Associated Deputy Director

Division of Performance & Accountability
WA/DC: (202) 208-4397

ABQ/NM: (505) 563-5260

Cell: P©)

-z~ BUREAU OF INDIAN EDUCATION
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Hamlex, Jeffrex

From: Ward, Amanda

Sent: Wednesday, June 06, 2012 2:53 PM
To: ESEA Consultation

Subject: BIE Flexibility Request Comments

| am again optimistic reading the flexibility request documentation. As a Principal of an Off Reservation Boarding School
(9-12) located in the state of Oregon, it has been disheartening to know that no matter what we did at the local school
level, our school had a slim chance of making AYP according to Oregon standards, using the Oregon OAKS test.

As an ORBS, we have students from over 23 different states with as many accountability measures. We have no
traditional feeder system in which students are held to the same standards from K-12. In Oregon, if 11" grade students
came to our school by the mid-point in January, and were still enrolled on the first school day in May, they counted for
our AYP. That gave Chemawa just over 3 months to identify and remediate any weaknesses that they brought with
them. We have acknowledged that our students come to Chemawa a full 3-5 years behind in academic skills and
knowledge, as assessed by NWEA progress assessments. We can show tremendous growth in individual students over
the time that we have had them attend Chemawa, but the current accountability system unfairly penalizes our students
by taking a snapshot of their achievement at one point in their Junior year, with as little as 3 months with us.

| am excited about the possibilities for Chemawa and this proposal. We have already started moving our teaching and
instruction to the Common Core Standards, and are looking forward to a common assessment so that everyone in the
BIE is playing on an level playing field. This will also give us a common “feeder” system that we so need in order to
better educate and hold our students and faculty accountable.

| see nothing but positive outcomes. |look forward to the opportunity for our staff to improve the quality of instruction
at Chemawa. |know that each and every one of my students are capable of learning and making tremendous

growth. It will be a good thing to be able to quantify this and celebrate the successes that we have and have a better
measure of assessing continuing needs.

Thank you!
Amanda Ward

Chemawa Indian School
Academic Principal
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Hamlex, Jeffrex

From: Adson, Lemuel

Sent: Friday, June 22, 2012 11:25 AM

To: ESEA Consultation

Cc: ELOs - ADD Navajo; Klain, Veronica
Subject: input to BIE waiver

P. 7 of the summary it reads that in SY 2014-15 the BIE will transition to one of the assessments developed by the two
US Dept of Ed standards consortia or, alternately continue with its interim assessment. If we can’t make a decision, then
the document should offer the plan on what will assist in making a decision on the direction we decide.

My comment: A decision needs to be made now. It makes the BIE appear as if we can’t make a decision. My
suggestions is to use PARCC and name it as such.

Lemuel B. Adson

Education Line Officer

AZ Navajo North Line Office
928-283-2218
928-283-2286 fax

(b)(6) mobile
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Hamlex, Jeffrex

From: Merk, Margaret

Sent: Thursday, June 28, 2012 11:37 PM
To: ESEA Consultation

Subject: Flexibility Wavier comment

To Whom It May Concern,

At Yakama Nation Tribal School, located in Toppenish, Washington, we test both the M.P.E.(8th grade) and the
H.S.P.E.(10th grade Reading and writing), as well as the State E.O.C. Algebra, Geometry, and Biology. We test the MAPS
three times a year. At the present time we MAPS test the Language Arts, Math, and Reading. This battery took almost a
month to complete at the end of the school year. The results for MAPS were returned immediately.. Washington States
will be back late September. Qur students deserve better.

| understand that Washington State is requesting a Waiver. If this request is granted, hopefully we will be able to be
tested in only one platform of testing. At the present time we are receiving state moneys through a public school. To
continue this relationship, would we have to take the State of Washington's test? OR can we just take the new BIE test?
| feel that our students will continue to improve in the testing arena. Being compared to other Native American schools
would be very interesting. A level playing field would be nice to see where we truly stand in the Native American
education system.

| feel the challenge set before the Native Community can be met. Bring on the Waiver..give us a chance.

Thank You for your time.

Margaret J. Merk

Yakama Nation Tribal School
P.O. Box 151

Toppenish, WA. 98948
Phone 509.865.4778

Fax 509.865.6092
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Hamlex, Jeffrex

Subject: FW: Weigh In On BIE's No Child/ESEA Waiver Proposal: Announcing the NIEA Advocacy
Wire Vol. 1, No. 4

From: Martin Reinhardt [mailto:mreinhar@nmu.edu]

Sent: Tuesday, June 26, 2012 1:53 PM

To: Campbell, Katherine

Cc: Drapeaux, Brian

Subject: RE: Weigh In On BIE's No Child/ESEA Waiver Proposal: Announcing the NIEA Advocacy Wire Vol. 1, No. 4

Aanii Kathy,
| had an opportunity to review the waiver proposal, and have the following feedback based on my review:

1. lagree that the waiver would be a good mechanism to allow the BIE to move toward a single accountability
system for all BIE funded schools.

2. The move toward incorporation of the common core standards is something | support and would allow for
greater continuity among BIE schools and between BIE schools and non-BIE schools. It will also serve to further
legitimate BIE schools among non-BIE schools (the like factor).

3. lwould like to see American Indian Interdisciplinary Thematic Unit (AlITU) development as part of the teacher
and principal professional development plan. Demmert’s work in the area of culturally based education has
provided a solid base from which to approach CCS using an AlITU process.

4. The 15% flexibility for tribal schools to develop local standards for tribal languages, histories, etc. is a good, and
needed, step in the right direction, but if this is seen only as supplemental and not part of the core, then it will
not be ultimately given the support within the system that it needs to flourish.

5. Capacity building should include Tribal Education Agencies as important actors in the education of tribal citizens
and others who may interact with tribes.

Another comment that didn’t have much to do with the waiver application content, is about the public comment
process. There should be a more convenient method for folks to provide input. At present they are given the BIE address
and phone number. Why not have a website that has fields for comment submission, or an email address posted.

| hope these comments are helpful. | am willing to speak more to any of these comments if anyone has any questions.
Miigwech,
Marty

Martin Reinhardt, Ph.D.

Assistant Professor of Native American Studies

Northern Michigan University, Center for Native American Studies
1401 Presque Isle Ave.

Marquette, MI 49855-5301

(906) 227-1397

Fax: (906) 227-1396

E-Mail: mreinhar@nmu.edu

CNAS Website: http://www.nmu.edu/cnas

DDP Website: http://decolonizingdietproject.blogspot.com/
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"What is called education today was, for American Indians, a journey for learning to be fully human. Learning about the
nature of the spirit in relationship to community and the environment was considered central to learning the full
meaning of life" (Cajete, 1994).

"Because we gather knowledge from older beings who have the wisdom of the world within their grasp, we must
maintain a relationship with the rest of creation" (Deloria, 2001).

Sent: Monday, June 18, 2012 12:20 PM
To: mreinhar@nmu.edu
Subject: FW: Weigh In On BIEs No Child/ ESEA Waiver Proposal: Announcing the NIEA Advocacy Wire Vol. 1, No. 4

The Chief of Staff asked that you review also, thanks!

From: National Indian Education Association [mailto:niea@niea.org]
Sent: Monday, June 18, 2012 12:01 PM
Subject: Weigh In On BIE's No Child/ ESEA Waiver Proposal: Announcing the NIEA Advocacy Wire Vol. 1, No. 4
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Join Email List

ADVOCACY WIRE

Action ¢n Behalf of All Native Students

BIE Director Keith Moore (right, next to Brian Drapeaux) at NIEA's 2011 Legislative Summit

BURFAUOFINDIAN EDUCATION
SEEKS NO C HILD/ ESEA WAIVER

Native education advocates must weigh in on effort by
education agency to waive aspects of federal law

Native education advocates have an opportunity to weigh in on the U.S.
Bureau of Indian Education's proposed request to the U.S. Department of
Education to waive provisions of the No Child Left Behind Act/Elementary
and Secondary Education Act. You can submit comments by June 30.

In submitting the application, the BIE has decided to participate in the
Obama administration's process for granting states and education
agencies waivers from Adequately Yearly Progress and other provisions
of No Child/ESEA, the law governing federal education policy (including
BIE affairs). Under the process, which began last year, the U.S.
Department of Education has granted waivers to 19 states, including
those with significant numbers of Native students such as Colorado,
Minnesota, New Mexico.

NIEA has issued 3 letter to U.S. Secretary of Education Arne Duncan
expressing concerns that the waiver process may end up allowing
schools and districts to ignore Native students to which they should be
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providing high-quality education, and that states have not properly Director Dr.

engaged Native communities about the waivers as required under the Dawn

waiver process and federal law. (Another example of this problem was Mackety's

borne out by reviewers of New York State's waiver application, who said presentation on

it was "unclear" whether that state sought the input of American Indian graduation and

tribes there; New York still managed to be one of eight states granted dropout rates

waivers last month.) » NIEA's helps
Native

In its waiver application, BIE proposes to bring accountability to all 173 Vi in

schools it either operates or oversees as part of its contract relationship QOregon pass

with Tribes; Tribes operate 115, or two-thirds, of schools within the BIE n on th

system. The agency is proposing this move because BIE schools must of Native

abide by the accountability systems within the 23 states in which they mascots by

operate. Such a move would allow for Native educators and others to schools

have standard information on the progress of American Indian children » Profiles of

attending BIE schools no matter where they live. Under the plan, BIE partnerships

would also move away from No Child's AYP requirements because unlike between tribal

traditional districts serving mostly non-Native students, BIE schools serve education

few children that aren't American Indian or Alaska Native. departments
and local

The accountability system proposed by BIE, called the Accountability education

Index, will use several measures to track the performance of students agencies

and schools. This includes the percentage of students reaching proficient
levels in reading and math on tests, (which will account for 40 percent of
rankings), and the growth in student progress in reading and math over
time (another 40 percent). BIE notes that it will modify the index for high
schools to track and reward high schools for preparing Native students
for college and career success. This effort will be especially of interest
among non-Native educators and school reformers who are looking to

[oin Qur Maiing List!|

understand how to fashion accountability systems that better-monitor Sign up for NIEA's
student achievement. newsletters and learn

. , , . more about advancing
As required under the No Child/ESEA waiver process, BIE will also Native education

identify the five percent of its schools that are the lowest-performing
within the system and designate them as "Priority-Turnaround" schools.
Those schools will be the focus of school overhaul efforts, and must
substantially improve student performance for three consecutive years.
Another 15 percent of low-performing BIE schools will be identified as
Focus-Needs Improvement Schools and must improve student
achievement for two consecutive years under the BIE application.

BIE is also planning to implement Common Core State Standards in
English/language arts and mathematics; with such a move, BIE would
join 45 states that have already approved and begun implementing such
standards. (NIEA, by the way, is working with its partners, the Campaign
for High School Equity, to help states implement Common Core in ways
that are both equitable and also allow for schools to provide culturally
based education to all Native students that respects our traditions.)

The BIE's waiver application and summary of its request are available
here. Submit your suggestions and comments by June 30 in order to

shape the quality of education our children receive in BIE schools.

JUST'THE FAC'TS: BIEACTIVIIES AND NO
CHILD/ ESEA WAIVERS

« Earlier this year, BIE Director Keith O. Moore told NIEA leaders
and advocates at our Legislative Summit that it is critical to gain
and use data in tracking student achievement and justifying the
existence of Native programs. You can watch Moore's comments.
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e The New York Times and Politico reported on the U.S.
Department of Education's decision last month to grant No
Child/ESEA waivers to eight additional states.

e New Mexico, one of the first states granted waivers, received
approval from Department of Education officials back in February
even though it had not yet formally implemented a plan for
evaluating teachers. This week, it has made some progress on
that front. NIEA, CHSE, and advocates in that state are seeking to
meet with New Mexico education officials to discuss the teacher
evaluation plan and build stronger relationships to advance
education for Native children.
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Orrice or THE TRIBAL CHIEF PHYLISS J. ANDERSON
101 Tndustrial Road * Post Office Box 6010 * Choclaw, Mississippt 39350
Phone: (601) 656-5251 « Fax: (601) 656-7333

July 6, 2012
Secretary of the Interior Ken Salazar | Secretary of Education Arne Duncan
Department of the Interior Department of Education
1849 C. Street, N.W. 400 Maryland Avenue, S.W.
Washington, DC 20240 Washington, DC 20202
Brian Drapeaux, Acting Director William Mendoza, Executive Director
Bureau of Indian Education White House Initiative on American
1849 C Street, N.W. Indian and Alaska Native Education
MS 3609-MIB 400 Maryland Ave., S.W.
Washington, D.C. 20240 Washington, DC 22206

By Email: Consultation@bia.gov
And
BY FAX: (202) 208-3312

Re: Tribal Comments on draft DOI-ED MOU and draft BIE AYP
Flexibility Plan

Dear Sirs:

This letter submits comments of the Mississippi Band of Choctaw Indians on
the draft DOI-ED MOU and the BIE’s draft AYP Flexibility Plan.

THE DRAFT MOU

Starting with enactment of the Indian Self-Determination and Education
Assistance Act, P.L. 93-638 ("SDA") in 1975—reiterated by the 1988 and
1994 ISDA amendments (P.L. 100-472 and P.L. 103-413)—and enactment
of the Tribally Controlled School Grants Act P.L. 100-297 (“TCSA")—the
Congress has adopted the approach requested by the Tribes. That is, taking
control of federally funded school programs on reservations away from
federal agencies and transferring that control to the Tribes or to tribal
organizations when requested by the governing bodies of those Tribes.
Congress has explicitly rejected the notion that more federal bureaucratic
control of reservation Indian schools is good for Indian students.
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The Congress has made crystal clear its intention to give effective control
over these schools to the tribes and tribal organizations which operate them
and to keep federal involvement to a bare minimum. This intent is evidenced
not only by the Titles and Congressional findings of that legislation but also
by the express restrictions which that legislation—especially the TCSA—
imposed on the federal agencies involved.

The words “tribally controlled” mean we get to decide how to run our
schools. We don‘t have to explain or justify our decisions on how to carry
out our school programs to any federal agency. That is the fundamental
point. So when we look at the draft MOU what we see is the opposite
premise. What permeates the draft is the premise that you know better than
us, the premise that your education ideas should supersede the tribes’
education ideas, and the premise that you can and should impose this
agreement and your ideas on all the pass-through funds that flow from ED
through DOI to our school. That is not permitted by the statute. You may
have the authority to sign an MOU. You do not have authority to use an MOU
to supersede the requirements and restrictions of the TCSA.

So our fundamental problem with this MQU is that it is premised on the
notion that you are going to decide what is best for our schools, and you're
going to tell us: you dance to our tune, or you don’t get our money. But
Congress has said, “no, you cannot do that.” The TCSA couldn’t be clearer in
prohibiting the ED and BIE from imposing those kinds of conditions.

Why has Congress imposed such draconic restrictions on DOI and ED?

Because the Congress determined that Indian students in reservation
schools would do better if those schools were tribally controlled rather than
federally controlled; and, because the Congress was aware that the DOI had
previously used reporting, compliance and monitoring requirements as a
back doorway to control tribally operated schools even when a Tribe had
determined to place those schools under tribal control; and, the Congress no
longer trusted the agencies to voluntarily cede control to those tribes who
chose to operate them.

There has historically been great bureaucratic resistance to giving up this
control. That resistance has involved the imposition of ever more onerous,
burdensome and duplicative assurance reporting and compliance
requirements in flat contradiction to the plain mandate of the TCSA. That
statute at 25 U.S.C. § 2503—and its implementing regulations at 25 C.F.R.
Part 44.101—expressly limits what grant terms and conditions can be
imposed and what reporting can be required. Part 44.101 states that the

11 )
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Secretary cannot use anything that is not in the TCSA itself, the TCSA
regulations or what a tribal TCSA schoo! otherwise agrees to in constructing
TCSA grant terms and conditions.

25 U.S.C. § 2502(b) states what reports the Secretary can require the TCSA
schools to submit—annually. Nothing else can lawfully be required except
what the NCLB legislation and its regulations (including the BIE regulations
at 25 C.F.R. Part 30) implicitly engrafted into the TCSA. That includes the
duty to adhere to the applicable NCLB standards and to include information
on the schoois” AYP results in the schools” annual TCSA report to BIE per 25
U.S.C. § 2502(b).

25 U.S.C. § 2503(a) says that all money awarded by DOI to TCSA schools—
regardless of what agency appropriation it came from or under what federal
education law it was authorized—must go in the single TCSA grant if
requested by the tribal recipient.

Under 25 U.S.C. § 2503(b){1) these restrictions and prohibitions apply with
equal force to ED money channeled to TCSA schools through BIE as to DOI
appropriated funds.

One result of all this is that neither ED nor BIE can lawfully withhold funds
from a TCSA school for its refusal to submit reports or agree to grant terms
not required by 25 C.F.R. Part 44.101 or 25 C.F.R. Part 30.

The Tribe has reviewed the proposed MOU with great care. Chief Anderson
submitted preliminary comments addressing the MOU and related BIE
initiatives on June 1, 2012. The Tribe has asked that those comments—
together with Chief Anderson’s letter to Staniey Holder of June 4, 2012—into
the record of the June 5, 2012 MOU consultation in Nashville, Tennessee.
That letter addressed tribal concerns with additional “assurances” and
reporting requirements which BIE has sought to impose regarding 6111
pass-through funds transferred to BIE from ED and then awarded to tribes
per their TCSA grants. Those comments are repeated here by reference.

Both of those tribal submissions set out the legal and policy bases for
various tribal concerns that also apply to the draft MOU.

The core issues which underlie the Tribes’ concerns about the draft MOU are
addressed below.

First, the Tribe is committed to the principle of tribal control of its schools.
Those schools—eight of them—have been under tribal control for over two
decades. Their students—in all eight schools—in K-12 grades—are making
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AYP academically. That is a good record. The Tribe knows how to run its
schools. The Tribe has embraced the Congressional premise and promise of
the TCSA—that tribal control of their BIE funded schools is a better path to
achieving improvement of their students’ education than federal control of
those schools.

The proposed MOU would formalize a DOI duty to impose ever more detailed
programmatic requirements, federal funding criteria, federal performance
assessments and burdensome and duplicative reporting obligations—none of
which can lawfully be imposed on TCSA schools. Doing this would
fundamentally undermine effective tribal control of TCSA schools and force
diversion of scarce school funding from the classroom to preparation of
responses to these federal requirements. It would also be unlawful.

Underlying all of these requirements are the unstated but obvious—and
obviously erroneous—premises that the best path for improving the quality
of Indian education in BIE funded schools operated by Tribes pursuant to the
TCSA is to increase the quantity, scale and scope of bureaucratically
imposed federal compliance obligations detailed reporting requirements. In
short, the draft MOU assumes that federal bureaucrats rather than tribal
school officials should control how tribally-operated schools are run and how
their students’ lessons are designed and taught. We reject those premises.

We say these are the unstated premises which underlie the proposed MOU
because nowhere in the draft MOU or in any of the referenced explanatory
materials regarding it does DOI acknowledge and honor the superseding
(and contrary) premise that the best path to long term improvement of
Indian Education in the tribally controlled schools is to let the Tribes control
them—to control their curriculum, their hiring, their expenditures—and to
keep federal involvement to a minimum.

This reflects a deeper and more fundamental flaw underlying the proposed
MOU: the notion that tribal communities are not capable of operating their
own schools; that federal bureaucrats know what is best for the tribes; that
giving more power and money to federal bureaucrats and less power and
money to tribal schools will improve the quality of education in those
schools. Again, we reject all of those premises.

In short, we know how to run a K-12 school program. The best things the
BIE and ED could do for us is to lessen the burdensome funding criteria and
reporting and compliance requirements now involved and leave us to
allocate our federal education funds to best target our local school needs in
the ways we deem to be most effective. We do not need any federal
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bureaucrat to tell us how to run our schools. We certainly do not need more
federal involvement or control.

It would, however, also be of significant help if DOI would reduce BIE's
compliance staff and request authority to preprogram the savings to help
fund the growing shortfall in TCSA school Administrative Cost Funding.
Administration cost grants are now funded at only 61%. The tribes need
more administrative support money and the DOI could dramatically help
improve Indian Education in TCSA schools by getting smaller, not bigger,
making more education funding availabie to the tribal schools.

It is not just our Tribe which holds these views. The Congress itself has
recognized that the best path to long term improvement in Indian education
in reservation schools operated by Tribes is to let these schools truly be
tribally controlled. This means that beyond the core minimum curriculum
standards set out in the ISEF and No Child Left Behind ("NCLB") statute and
regulations—it should be left to the tribes—not the federal bureaucracy—to
determine how those minimum standards will be achieved and how federal
education monies should be spent to achieve AYP and other educational
goals.

The Tribe rejects—as the Congress has rejected—the counter premise that
increasing federal control of these schools will lead to better education for
their students. The Congress in the TCSA chose to place control of these
schools in tribal hands rather than in the hands of federal education
bureaucrats.
The Congress has made these things clear in several ways.
First, the Congress strictly limited the number and content of what reports
DOI can demand of the TCSA schools. This is made clear by 25 U.S.C. §
2505(b).

TCSA schools each year:

(b) Annual reports

(1) In general

Each recipient of a grant provided under this chapter shall
complete an annual report which shall be limited to—
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(A) an annual financial statement reporting
revenue and expenditures as defined by the cost
accounting established by the grantee;

(B) an annual financial audit conducted pursuant
to the standards of the Single Audit Act of 1984,

(C)} a biennial compliance audit of the procurement
of personal property during the period for which the report
is being prepared that shall be in compliance with written
procurement standards that are developed by the local
school board;

(D) an annual submission to the Secretary of the
number of students served and a brief description of
programs offered under the grant; and

(E) a program evaluation conducted by an
impartial evaluation review team, to be based on the
standards established for purposes of subsection
(c)(1)(A)X(ii)! of this section.

(2) Evaluation review teams

Where appropriate, other tribally controlled schools and
representatives of tribally controlled community colleges s hall
make up members of the evaluation review teams.

(3) Evaluations

In the case of a school which is accredited, evaluations will
be conducted at intervals under the terms of accreditation.

In furtherance of those goals, the TCSA at 25 U.S.C. § 2503(b)(3)(B)
(formerly codified at § 2504(b)(3)(B)) expressly forbids the Department of
Education from requiring DOI to impose (or the DOI from imposing) on TCSA
schools any requirements or obligations—and this includes programmatic,
reporting and compliance obligations—in connection with the award of any
funds appropriated to carry out any federal education programs that would
otherwise be imposed by ED by reason of the award of those funds. DOI is
likewise barred from imposing its policy views on the tribal schools as to DOI
appropriated funds. These statutory prohibitions could not be clearer:

§2503(b)(3)(B) Applicable of Bureau provisions Indian tribes
and tribal organizations to which grants are provided under this
part, and tribally controlled schools for which such grants are
provided, shall not be subject to any requirements, obligations,
restrictions, or limitations imposed by the Bureau that would
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otherwise apply solely by reason of the receipt of funds provided
under any law referred to in clause (i),(ii), or (iii) of
subparagraph (A).

The BIA is likewise barred by its own TCSA regulations (25 C.F.R. Part 44)
from imposing any additional funding, reporting, assurance, or compliance
requirements whether in connection with ED funding awards to TCSA schools
by BIE or as to funds from DOI appropriations. Specifically, § 44.101 of the
regulations limits the grant conditions BIE can impose on TCSA schools to
the following:

§4.101 In making a grant under this part the Secretary will use only:

(a) The Tribally Controlled Schools Act;

(b) The regulations in this part; and

(¢) Guidelines, manuais and policy directives agreed to by the
grantee.

If a TCSA school does not timely submit one or more of these things, BIE
can offer technical assistance to secure compliance with these statutory
requirements; and, that failing, can initiate Contract Disputes Act
proceedings to secure compliance per 25 U.S.C. §2507(3), can impose High
Risk Sanctions on the school as authorized by the Single Audit Act, 31 U.S.C.
§7501 et seq. and OMB Circular A-133 (for tribal schools which fail to timely
submit annual audits as there required) or—in extreme cases when all else
fails and a TCSA school fails or refuses to submit one or more of these
things—can initiate grant eligibility revocation proceedings per 25 U.S.C.
§2505(e)(2).

We note in this regard that TCSA grants (except for large construction
projects) are not ordinary grants governed by OMB circular A-102 & 43
C.F.R. part 12. Instead, they have the same legal status as P. L. 93-638
contractors and are enforceable as such. 25 U.S.C. § 2507(e). Section
2503(B) makes clear that iarge TCSA grants for construction are subject to
the 43 C.F.R. Part 12 provisions, but not school operation grants. See, our
Attorney’s Memorandum of June 30, 2010 to Sabrina McCarthy, DOI-
Solicitor’s Office (copy enclosed).

As shown by the same provisions noted before—the Congress has expressly
forbidden (and the TCSA regulations confirm) that no grant conditions can
be included in a TCSA grant—whether as assurances, policy requirements,
program requirements or reporting requirements-—without the TCSA schools’
consent, except those expressly set out in the TCSA or its regulations.
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Further, the TCSA requires that all funds awarded by DOI to a TCSA school
must be included in a single TCSA grant instrument—which will contain only
the TCSA requirements and any other provision agreed to by the Tribe—and
nothing else without the consent of the Tribe.

This requirement is now reflected in 25 U .S.C. § 2503(a) which makes clear
that all BIE funding awards to TCSA schools are to be included in one grant
to those schools—no matter to what agency those funds were originally
appropriated or under what federal law they were authorized—BIE’s present
practice of imposing separate assurances and reporting and programmatic
requirements for ED pass-through funds awarded to TCSA schools is
patently unlawful. It is expressly forbidden—the proposed MOU would
compound this illegality—by requiring BIE to carry out via increased
reporting and increased compliance and enforcement obligations what the
Congress has forbidden BIE to do and has forbidden ED to require BIE to do.

Under these provisions all funds awarded by BIE to TCSA schools shall (if
reqguested by such school) be awarded in a single TCSA grant, with any
suppiemented BIE funding awards being carried out by means of a simple
grant modification leaving all the funds awarded by BIE to that TCSA school
governed by the same grant terms and conditions as are applicable to its
ISEF funds awarded per 25 U.S.C. § 2001 et seq. Of course, the school will
have a duty (as noted below) to spend funds appropriated to other agencies
but transferred to BIE and awarded to a TCSA school per the TCSA to spend
such funds only for approved program purposes, something that OMB
Circular A-87 would require anyway. That Circular is made applicable to
TCSA grants by 25 C.F.R. Part 44.110(a)(1) (incorporating 25 C.F.R. Part
900.45) and by 25 U.S.C. § 2507(a)(10) (incorporating 25 U.5.C. § 450j-
1(k). All this is also clear from the legislative history of the TCSA. House
Report 100-95, to accompany H.R. 5:

Let us be clear. 25 U.S.C. § 2503 does not just prohibit BIE from requiring
and enforcing special reporting and compliance obligations regarding DOI
appropriated funds awarded to TCSA schools. That statute also bars ED from
conditioning the transfer of those funds to BIE for award to TCSA schools or
award of those funds to those schools on agreement of the BIE or the tribes
to those additional requirements. This is the fundamental legal flaw of the
draft MOU.

The core problem with the draft MOU is the policy premise that Indian
education in TCSA schools will benefit from more federal oversight and
reporting and from enforcement of federal views on how the schools should
operate. These are just another means of exercising control—means which
the Congress expressly recognized and prohibited.

£< 22
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Imposing additional assurances, terms, conditions and reporting
requirements directly impedes and undermines that core
Congressional objective of the TCSA and is unlawful. Hines v.
Davidowitz, 312 U.S. 52, 67 (1941) (actions or policies which
stand “as an obstacle to the accomplishment of the full purposes
and objectives of Congress” are unlawful), cited with approval in
Ramah Navajo School Board, Inc. v. Bureau of Rev. of N.M., 458
U.S. 832, 845 (1982);

The federal Executive Branch is statutorily barred from imposing its
education policy views on TCSA schools except those contained in the TCSA
(as amended by NCLB) or lawfully promulgated regulations. This is made
clear at 25 C.F.R part 44.101 (quoted above) (which expressly forbids BIE
from imposing any federal policy requirements or guidelines except those set
out in the TCSA, the TCSA regulations or those “agreed to by the Tribal
grantor”) and 25 U.S.C. § 450 I(c) Model Agreement (b)(11):

(11) Federal program guidelines, manuals, or policy
directives.—Except as specifically provided in the Indian Self-
Determination and Education Assistance Act (25 U.S.C. 450 et
seq.) the Contractor is not required to abide by program
guidelines, manuals, or policy directives of the Secretary, unless
otherwise agreed to by the Contractor and the Secretary, or
otherwise required by law.

Yet, the MOU would seek to circumvent this prohibition by imposing more
and more reporting and compliance obligations in re ED pass-through funds.

Every time this is done—unless ignored by the tribes—diverts critical Indian
education money away from the classroom to deal with these reporting
demands.

No one is advocating that schools should be free to misspend the money,
embezzle it, run terrible schools and have no accountability, we are not
advocating that. We know that if the tribes don’t perform, you have the legal
authority and the duty to do something abut it. BIE does not need an MOU
or new regulations to achieve that.

BIE already has the authority to sanction schools that dont meet the AYP
over a period of time. You already have the authority to sanction them if
they don’t submit the required audits and the other reports. You don’t need
any more authority to do that.
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For troubled schools — and we know there are some that havent filed an
audit in years—why are they still open? The BIE has remedies for addressing
those problems. You should not try to make it harder for the schools that are
performing because some schools are not operating properly. The tribes that
are doing what they're supposed to do are not the problem, and we don‘t
want to be lost in your focus on the problem schools. This MOU would
literally throw out the baby with the bath water.

The draft MOU is disappointing in another respect. BIE and Ed have asked
for Tribal comments on a proposed amended MOU between those agencies.
There are allusions in the draft MOU to restrictions imposed on these
agencies by the TCSA at §IV.B.3 (p.6) (noting that ED’s responsibilities for
monitoring and enforcement are only “to the extent permitted by law”) and
in IV.B.4:

e inii (p. 7) qualifying the compliance and assurance language by the
notation such as requirements will be imposed “except where
provisions of the Tribally Controlled Schools Act, as amended, other
statutes, or DOI regulations control;”

e ini(p. 8) there is language about ED and BIE collaborating to “explore
BIE’s legal authority for both the monitoring...of compliance.. as well
as assuring the proper expenditure of all funds transferred to tribally
controlled grant schools or contract schools;” and,

e« I (p. 8) there is language noting that BIE-funded schools will have
certain responsibility “except as exempted by statute.”

However, those references seem to view the congressional mandate that
tribally-controlled schools operate with a bare minimum of federal
involvement as negatives or barriers to be overcome through the joint
efforts of BIE and ED rather than Congressionally mandated policies which
should be fully embraced and enforced.

Indeed, it is shocking that nowhere in this 16 page draft MOU is there any
real acknowledgment of the statutory rights of TCSA schools to operate their
jocal BIE funded education programs free of burdensome federal control. Nor
is there anything in the MOU which acknowledges that the Congressional
decision to subject tribal schools to only a bare minimal level of federal
oversight and control was a wise and deliberate decision. We think—and the
Congress has determined—that approach is the wise and proper approach.

The MOU should be fundamentally revised to have ED and DOI acknowledge
that TCSA schools have the legal right to operate BIE funded programs
(included programs funded with ED program funds channeled through DOI})
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free of “any requirements, obligations, restrictions, or limitations” imposed
by virtue of those funds.

The TCSA bars ED from demanding that DOI impose these kinds of program
requirements and compliance obligations just as much as it bars BIE from
unilaterally imposing them.

Much of what appears in the draft MOU are statements of federal education
policy views and aspirations which cannot lawfully be imposed on TCSA
schools.

We now turn to specific provisions of the draft MOU.

Section I of the draft MOU identifies the Departments’ joint interest in
improving Indian education but omits any reference to the role of the tribes
in operating TCSA schools, or the TCSA provisions which bar either agency
from imposing BIE or ED reporting or compliance provisions on TCSA schools
which are not expressly authorized by TCSA—this is clear from 25 U.5.C. §§
2503(b)(3)(B) and 2505(b). The agencies cannot alter or overcome these
restrictions via the MOU.

Section II of the draft MOU says in so many words that all of its provisions
will be imposed on TCSA schools. The exact language is:

Any transfers of funds between the agencies will be made
through transfer of funds documents that incorporate the terms
of this Agreement. Each party to this agreement will bear their
own costs of performing their respective duties under this MOU.

Tribes were not at the table when these terms were negotiated and they
cannot lawfully be imposed on TCSA schools without their consent. We
recommend the agencies sit down with representatives of TCSA schools and
explore what if any additional reporting requirements the schools might
voluntarily agree to. The notion of these two agencies jointly deciding to
impose those new requirements on TCSA schools without their consent is
flatly contrary to the TCSA and its regulations. This is precisely the kind of
thing the statute and regulations forbid.

The Mississippi Choctaws stand ready to work cooperatively with the BIE and
ED on these issues, but any effort to unilaterally impose these reporting and
compliance rules must be abandoned.

Section II of the draft MOU also says that the MQOU will supersede any
previously approved plan or application submitted to ED by BIE. To the
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extent those plans or applications have been built into or incorporated into
any existing TCSA grant agreements, neither agency has legal authority to
unilaterally change those plans or applications. Any effort to do so will be
actionable under the Contract Disputes Act and under 25 U.S.C. § 450 m-1.

Section III.A. of the draft MOU contemplates various committees and
working groups and a data subcommittee—none of which would involve
TCSA school representatives. If any progress is going to be made on the
issues these groups and committees aim to address, TCSA schools have to
be at the table—or they will have the legal right to simply say “no” to any
data requests or reports these groups believe to be desirable.

Section III.B. of the draft MOU sets out various agency goals for improving
Indian education based on the President’s Executive Order—most of those
goals are unobjectionable in the abstract. What is missing is any
acknowledgment of the critical role TCSA schools will play in determining
their own Indian education goals and their decisions on how best to attain
them,. These are decisions those tribal schools will make—not DOI or ED.

Section III.C. calls for regular consultation with TCSA schools and tribes—yet
we have been asking for many years for real dialog with BIE to work on
legally acceptable TCSA grant terms and conditions—to no avail. See, our
attorney’s letter of January 15, 2010 addressed to the Secretary and
Assistant Secretary-Indian Affairs. (Copy enclosed).

One example—BIE continues to insist on receiving a bi-annual financial
report from TCSA schools. § 2505(b)(1)(A) only requires an annual financial
report. We have managed to get that demand removed as a grant
condition—but BIE continues to demand it anyway.

Some years ago the MBCI worked jointly with some other tribes and BIE to
secure a revision of the TCSA grant conditions. BIE wanted to continue its
prior practice of issuing a guidance letter and a schedule of reports to be
sent with the grant conditions. Tribes agreed to that so long as the letter
contained an explicit disclaimer acknowledging that the letter was not a part
of the grant conditions. For the first year the BIE’s non-binding guidance
letters did contain that disclaimer (see, e.g. the enclosed BIE letter of July 2,
2010). Last year that disclaimer was eliminated from the BIE’s guidance
letter—with no notice to or consultation with the tribes. (See, enclosed letter
emailed on July 1, 2011). While that letter is still not a part of the grant
conditions, DOI's unilateral elimination of that disclaimer makes it easier for
BIE to insist on compliance with the terms of that letter; and, the letter is
now misleading.
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Section IV.C.3. calls for increased money to be awarded to tribal education
agencies. We believe all such funding increases should go to cover basic
TCSA school operations and to fill the growing AC grant shortfall (now
funded at only 61%).

Section IV.C.4. of the draft MOU views the legal barriers to federal control of
TCSA schools as barriers to be overcome rather than a legal reality to be
honored and supported.

Section IV.A. of the draft MOU should be renamed: “Plan for Imposing
Federal Administrative Requirements Forbidden by the TCSA.”

This whole section sets out the agencies joint plan for violating express
prohibitions on additional obligations and requirements as set out in the
TCSA and its regulations. This whole section needs to be eliminated

Section IV.B.3. references the Secretary’s general authority to set federal
Indian education policy for BIE operated schools. The TCSA bars extension
of that policy formulation role to TCSA schools. Each TCSA school has the
legal authority to set their own education policies and to determine how they
can best address their educational goals free of interference from BIE or ED.

The TCSA schools must adhere to NCLB and ISEF funding standards except
for areas in which the statute authorizes the substitution of tribal
standards—but beyond that all the “how tos” and “whats” of Indian
education policy as regard the TCSA schools is left—separately—to those
schools.

Section IV.B.3. of the draft MOU calls for an increase in BIE oversight and
control over TCSA school operations in flat contradiction of the TCSA and its
regulations.

The TCSA starts from the premise that TCSA schools should be in charge of
deciding how best to evaluate their students. These are not federal
decisions. They are tribal or TCSA school board decisions.

Section IV of the MOU starts from the premise that more federal control of
TCSA school operations is desirable and would help improve the quality of
education at those schools. The Tribe rejects that premise and rejects the
notion that ED and BIE have the legal authority to enforce the erroneous
value judgment that underlies it.

Section IV.B.3. contemplates increased on-site monitoring of TCSA school
operations by BIE and ED.
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If BIE determines a TCSA school is not honoring its statutorily authorized
TCSA grant terms and conditions—BIE has severa! remedies as noted
before. Neither BIE nor ED have the legal authority to impose additional
monitoring visits on TCSA schools.

Section IV.B.4.a.i. of the draft MOU calls for BIE to perform full SEA
functions as to all BIE funded schools—including TCSA schools. BIE has no
authority to assume that role as to the TCSA schools.

Section IV.B.4.b.i of the draft MOU sets out ED’s requirement that BIE be
responsible to ensure all ED money awarded to BIE funded schools
(including TCSA schools) was properly spent. This requirement can be
satisfied via annual audit reviews and review of the annual financial reports
required by § 2505(b)—we have no objection to that. What ED cannot
lawfully do is impose any additional monitoring, reporting and compliance
requirements on the BIE and require BIE to impose those requirements on
TCSA schools.

Section IV.B.4.b.2 of the draft MOU halfheartedly acknowledges that there
may be legal barriers to BIE’s ability to impose further compliance
requirements on TCSA schools to ensure their “compliance with all statutory
and regulatory requirements applicable to those programs, as well as
ensuring the proper expenditures of all funds transferred to tribally
controlled grant schools or contract schools.”

As to this we reiterate that neither ED nor BIE have legal authority to
impose more compliance or reporting requirements than allowed by the
TCSA and the TCSA regulations.

Section IV.B.6. of the draft MOU notes ED’s need for certain programmatic
and performance data re ED funds transferred to BIE and awarded to TCSA
schools—but does not contemplate inviting TCSA school representatives to
participate in shaping how this goal might be achieved by agreement with
the TCSA schools or otherwise in a manner that would be consistent with the
statutory or regulatory restrictions imposed on ED and BIE.

Section V of the MOU contains various provisions—the first of which requires
BIE to agree to § 9304/ESEA assurances. To the extent that provision
contemplates BIE enforcement of those provisions against the TCSA schools,
it is prohibited by the TCSA.

Basically, by every measure the proposed MOU is worse than the existing
one, if that assessment is made based on whether the MOU will undermine
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or facilitate effective tribal control of TCSA schools and the MOU’s impact on
improving the quality of education in those schools. The new MOU is replete
with more ED requirements that BIE is expected to impose and enforce
against the TCSA schools: more assurances, more grant conditions, more
reporting, more monitoring and generally more DOI and ED oversight and
control of TCSA schools.

There is nothing about this proposed MOU that will improve Indian education
in TCSA schools. The only substantive changes from the existing MOU
involve imposition of more federal control and decreased tribal control of the
“how tos” of tribal school program operations. Whoever drafted this MOU
must have thought that decreasing effective tribal control and increasing
effective federal control would be a good thing. The Congress has rejected
that premise and we reject that premise and no part of the Executive Branch
has the moral right or the legal authority to substitute federal decisions for
tribal decisions regarding how tribes should shape and carry out our TCSA
school operations.

The old MOU more closely adheres to the statutory mandate that TCSA
schools be left alone to operate their school programs—using DOI and ED
funds awarded in a single TCSA grant per 2503 and not be subject to any
additional “requirements, obligations, restrictions or limitations” per §
2503(b).

Tribal control means having the right to determine how to educate our
students. Requiring money be spent for the purposes appropriated as
verified by audit and measured against the applicable NCLB/AYP standards—
but otherwise leaving the TCSA schools to determine how to best achieve
our educational objectives.

The proposed MOU seeks to require BIE to go down a different path—a path
that would increase federal control and undermine tribal control of TCSA
schools. That is an egregious mistake of policy and plain legal error.

Neither DOI nor ED have legal authority to impose their policy judgments on
how TCSA schools should structure and operate their school programs.

Indeed, we question why any MOU is required. The TCSA mandates that ED
transfer monies appropriated or authorized under any “federal education
law” to BIE for award to TCSA schools together with DOI funds in a single
TCSA grant or "638 contract, without addition of any other “requirements,
obligations, restrictions or limitations.” This means that no additional
assurances, reporting requirements or performance standards can be

“CHOCTAW SELlr—"_DETERMINATION” Page 51 of 206



imposed. The presence, absence or content of an MOU cannot alter those
statutory requirements.

This does raise the question of what role BIE should play in regard to TCSA
school operations. The Congressional answer is clear: very little.

We close these comments on the draft MOU by reference to iegislative
history regarding the TCSA. Legislative history that confirms Congress’
intent to require that tribes which elect to operate their own schools be left
alone to do so see, H.R. Conf. Rep. 100-567, p. 59, where the Conf.
Committee emphasized that BIE is not to use even the limited TCSA
reporting requirements as a means of retaining effective control over TCSA
schools:

The House recedes/The Senate recedes, making technical
clarifications, requiring that tribal standards be accepted by a
generally recognized regional or State accreditation agency, and
requiring that the applicable tribe(s) receive the required reports
and notice of any audit exceptions.

The Conferees wish to emphasize that the statute is
worded to require the grantee to submit the reports and the
Secretary to register the receipt of required reports. There is no
authority for the Secretary to review or approve the reports. It
has been just this process of review which has been the most
intrusive _method used by the Bureau for retaining effective
control over locally controlled schools. (Emphasis added)

THE BIE DRAFT FLEXIBILITY PLAN

The Tribe’s comments regarding the BIE’s draft Flexibility Plan will be brief.
By that plan BIE seeks to adopt its own uniform AYP standard for BIE
operated schools. Basically, the Tribe does not oppose the BIE’s efforts to
adopt a unified AYP standard if that standard will be applicable only to BIE
operated schools and so long as the following principals are honored.

TCSA schools must continue to have the right to choose which AYP standard
they will apply to their schools from among the following choices:

a. The BIE AYP standard if such a standard is adopted and
approved by ED pursuant to the proposed regulatory changes and a TCSA
school elects to use it.

b. An approved AYP standard adopted by the tribe or by the local
school board as provided at 25 C.F.R. Part 30.104(b).
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C. The tribe or TCSA schocl may designate an approved ED state
standard as its tribally selected standard. This latter option is particularly
important for tribes located in states which have received a waiver from the
ED and will no longer be administering or using an AYP standard previously
approved by ED. The tribes and tribal school boards should also have the
option of adopting an AYP standard from another state and making that the
applicable standard for its schools so long as the standard selected has
received the appropriate ED approval under the “no child left behind”
requirements and otherwise satisfies 20 U.S.C. § 6311(b).

We do question whether BIE has the legal authority even with ED approval
to adopt an alternative AYP standard that will be applicable only to BIE
operated schools. It would appear that this option is only available to SEAs
and BIE is not an SEA. One alternative that BIE should consider is seeking to
revise the Part 30 regulations to authorize BIE to simply adopt one of the
other state’s standards as its standard to be applied uniformly to BIE
operated schools even if it's a state standard from a different state than the
one in which each BIE school is located. If 25 C.F.R. Part 30 is to be revised,
we would recommend that BIE include that option in the proposed regulation
to the extent that it is determined it does not have authority to adopt its
own BIE generated AYP standard.

Finally, we reiterate that subject to the above understandings the tribe does
not oppose BIE seeking to have applied to the schools which the BIE
operates, a single AYP standard. It is critical, however, that neither BIE nor
ED view or use the proposed flexibility plan as a vehicle for attempting to
impose any such new BIE standard on TCSA schools.

CONCLUSION

These comments may seem harsh. In part, that reflects our exasperation at
the government’s continued failure to fully embrace our right to control our
school operations as authorized by Congress with only a minimal level of
federal involvement.

We would welcome the opportunity to work with the ED and the DOI to re-
visit this draft MOU in a collaborative way. I will make our tribal education
personnel and our tribal attorneys available to join with you in that kind of
joint effort. Involving the tribes in this way is the only way that real progress
can be made in improving Indian education in the TCSA schools.

Sincerely,
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CONCLUSION

These comments may seem harsh. In part, that reflects our exasperation at
the government’s continued failure to fully embrace our right to control our
school operations as authorized by Congress with only a minimal level of
federal involvement.

We would welcome the opportunity to work with the ED and the DOI to re-
visit this draft MOU in a collaborative way. I will make our tribal education
personnel and our tribal attorneys available to join with you in that kind of
joint effort. Involving the tribes in this way is the only way that real progress
can be made in improving Indian education in the TCSA schools.

Sincerely,
®)®)

PHYLISS 1. ANDERSON, Chief,
Mississippi Band of Choctaw Indians
Enclosures: as indicated

Cc: Donald L. Kilgore, Choctaw Attorney General
C. Bryant Rogers, Esq.

S:\Rogers\Choctaw\CORRESPO\BIE Comments Letter (AYP and Flexibility Plan) (Final) 070512.doc
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VANAMBERG, ROGERS, YEPA, ABEITA & GOMEZ, LLP

ATTORNEYS AT LAW

‘ONALD J. VANAMBERG (NM)
_ARL, BRYANT ROGERS (NM, M8)** P.O. BOX 1447 ALBUOUERQUE QPFICE
DAVID R, YEPA (NM) SANTA FPE, NM B7504-1447 1201 LOMAS BOULEVARD, N.W,
CAROLYN J. ABEITA (NM)** (505) 988-8979 SUITE C

FAX (505) 3B3-7508 ALBUQUERQUE, NEW MEXICO 87102

DAVID GOMEZ (NM, NAVAJO NATION)®

*~HIIW MEXICO BOARD OF LEGAL SPECIALIZATION
CERTIFIED SPECTALIST IN THE AREA OF FEDERAL 347 EAST PALACE AVENUE,

THBLAN LAW BANTA FE, NEW MEXICO 87501

(505) 242-7352
FAX (505) 242-2283

January 15, 2010

Hon. Ken Salazar, Secretary
U.S. Department of the Interior
1849 C Street, NW

B Washington, DC 20240

Hon. Larry Echo Hawk

Assistant Secretary of Indian Affairs
U. S. Department of the Interlor
1849 C Street, N.W., MS-3658-MIB
Washington, D.C. 20240

Re: Comments by the Alamo Navajo School Board, Inc., Dibe Yazhi
Habitiin Ofta, Inc,. (Borrego Pass Schiool), the Chitimacha Tribe

i of Louisiana, the Duckwater Shoshone Tribe of Nevada, the
Mississippi Band of Choctaw Indians, and the Ramal

Navajo School Board, Inc, and the National Indian

School Board Association Regarding the Development of a

Tribal Consultation Policy for the U.S. Department of the

Interior
Dear Secretary Salazar and Assistant Secretary Echo Hawk:

These comments are submitted jointly on behaif of a number of our
clients, which are Indian tribes and organizations that operate Tribally
Controlled School Grant Act (BIA funded) schools funded per Pub. L. 100-
297 (25 U.S.C. § 2001 et seq.). Those tribes and tribal organizations include
Alamo Navajo School Board, Inc., Dibe Yazhi Habitiin Olta, Inc., (Borrego
Pass School), the Chitimacha Tribe of Louisiana, the Duckwater Shoshone
Tribe of Nevada, the Mississippl Band of Choctaw Indians, and the Ramah
Navajo School Board. We are also authorized to submit these comments on
behalf of the National Indian School Board Association ("NISBA”).

Tt is somewhat telling and ironic that the Executive branch department
with primary responsibility for managing the Nation’s government to
government and trust relationships with the federally recognized Indian
tribes does not itself have a Department-wide Indian tribal consultation
policy almost ten years after President Clinton issued Executive Order
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13175, Consultation and Coordination with Indian Tribal Governmenis on
November 9, 2000,

Instead, some but not all Interior Department agencies and bureaus
have promulgated their own tribal consultation policies. Those range from
the sparse (in the case of the U.5. Geological Survey, which does not even
mention the government-to-government relationship of the United States
and the Indian Tribes), to the more elaborate consultation policies of the
Bureau of Land Management and the Bureau of Reclamation (94 pages with
appendices.) Some Interior agency policies are’ clearly outdated. For
example, the tribal consultation policy of the U.S. Fish and Wildlife Service,
the agency that controls legal access to eagle feathers for tribal members,
dates back to 1994. The Bureau of Indian Affairs tribal consuitation policy

was issued in December 2000.

In some instances, tribal consultation by an Interior agency is
mandated by statute. See Native American Education Improvement Act of

2001 at § 2011(b)(1) and (b)(2)(B):

§ 2011(b)(1)

“All actions under this Act shall be done with active consuitation
with tribes. The United States acting through the Secretary and
tribes shall work In a government-to-government relationship to
ensure quality education for all tribal members.

ol obe sEo
T

. §2011(b)(2)(B):
(B) Discussion and joint deliberation .

During discussions and joint deliberations, interested parties
(including tribes and school officials) shall be given an

opportunity--

(i) to present issues (including proposals regarding changes in
current practices or programs) that will be considered for future

action by the Secretary; and

(ii) to participate and discuss the options presented, or to
present alternatives, with the views and concerns of the
interested parties given effect unless the Secretary determines,
from information available from or presented by the interested

2
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parties during one or more of the discussions and deliberations,
that there is a substantial reason for another course of action.

The comments here submitted are hased on many years of experience
in dealing with the BIA and subsequently the Bureau of indian Education. In
recent years, in particular, our firm on behalf of @ number of tribal clients
has repeatedly requested that the BIE engage in  tribal consultation
regarding the schoo! grant conditions which BIE has imposed or attempted
to impose upon Tribally Controlled School Grant Act (BIA funded) schools
funded through Pub. L. 100-297. The concerns which have prompted these
repeated requests over the last several years have arisen because those
grant conditions as annually promulgated by BIE on a “take it or leave it”
basis, contain numerous provisions which (1) cannot lawfully be imposed
upon Tribally Controlled School Grant Act schools under the provisions of 25
C.F.R. Part 44.101 or 25 US.C. § 2011(b)(1)-(2), misquote or selectively
quote controlling statutes in a misleading way, (2) cite to irrelevant
statutory provisions regarding Federal Tort Claims Act coverage (25 U.S.C. §
450FR(c)) for such tribes without referencing the controlling statutory
provisions which extend FTCA coverage to such tribes viz their school
operations (Pub. L. 101-512, Title 111, § 314, Act of November. 5, 1990, 104
Stat. 1059, set out as a note to 75 U.S.C. § 450f); and, which in general
needlessly complicates the funding process as contemplated . by the

Congress.

This has caused a number of our clients to have to footnote their non-
agreement with some of those unlawful conditions or to negotiate other
solutions to avoid signing grant conditions which BIE cannot lawfully require
them sign. At the same time, BIE has recently refused to release our clients’
annual funding by the July 15t gtatutory deadline per 25 U.S.C. § 2606(a)(1)
unless the unlawful grant conditions are signed, or some negotiated solution
to address those issues Is worked out. This is a very expensive and
inefficient process which could be avoided if a lawful set of schoot grant
conditions were adopted pursuant to tribal consuitation.

While these issues could be addressed in litigation (seg, Yankton Sioux
Tribe v. Kempthorne, 442 F.Supp.2d 774 (D.S.D. 2006)), we have sought £o
avoid litigation and have tried to work with BIE to find other solutions.
Ultimately, however, full tribal consultation will be required to address these
issues. We have had this discussion and have repeatedly relayed this
request for consultation over the past several years with Sabrina McCarthy,
Esg. in the Interior Solicitor’s Office, and more recently with Edith Blackwell,
Esqg. in the Interior Solicitor’s Office and with John Harrington, in the
southeast Reglonal Field Solicitor’s Office. Mr. Harrington is presently the
interior Solicitor who is responsible for advising BIE regarding its tribal
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consultation obligations. He has been willing to address this issue—but
neither he, nor Ms. Blackwell nor Ms. McCarthy have succeeded in securing
BIE‘’s agreement to engage in tribal consultation regarding the school grant

conditions.

We have also put this request directly to David Talayumptewa, BIE'S
assistant deputy director for administration. ‘This occurred most recently at a
meeting in Nashville, Tennessee on July 22, 2009 where My, Talayumptewa
was asked to schedule tribal consultation on the BRIE grant conditions.
While on several occasions verbal agreement for consultation sessions
regarding these school grant conditions has been reached, in every case BIE
has backed out. This is intolerable. It also violates not only the Presidential
consultation policies that have been in force, but also the particular statutory
consultation ohligation imposed on the Secretary set out at 25 U.S.C. g

2011(b)(1).

Our clients take this opportunity to again urge that BIE schedule a
series of real tribal consultation sessions to talk through all of these issues
and generate a set of grant conditions which is consistent with the law and
our clients’ rights under the law. In concert with the National Indian School
Board Association ("NISBA"), we have previously offered and hereby renew
those offers, to work with BIE and the Solicitor’s Office to generate a draft
set of school grant conditions consistent with the law, which might then be
considered in the consultation process. BIE also needs to reconsider the

whole point of generating new grant conditions each year, something not
required by the statute or the requlations.

Many of our clients have consistently experienced similar problems
with other divisions of Interior, especially the Bureau of Indian Affairs. Most
of these problems involve the unilateral imposition of Interior policies buried
in contract modifications which cannot lawfully be enforced against tribes or
tribal organizations without their consent. See, 25 1U.5.C. § 450/(c), Section
1 (b) (11) and 25 C.F.R. part 44.101(c). Too often, this results in avoidable
delays and release of contract funds if Tribal contractors dispute those

rodifications.

Many times, however, tribal contractors are presented with and sign
proposed modifications without realizing that buried within them are new
policies which cannot lawfully be imposed without their consent. This is not
a fair or good faith way to proceed. The failure to engage in meaningful
tribal consultation regarding such policies exacerbates the problem. True
consuitation would surface these kinds of proposed changes so they can be
identified and confronted collectively hefore tribal contractors are put to an
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individual take it or leave it choice in the coniext of proposed contract
modifications.

A key problem that has emerged from the above is that there is no
designated “go to” person within the Interior Department responsible for
ensuring that required tribal consultations actually occur nor are any
sanctions imposed when such required consultations do not occur or when
Interior personnel seek to impose conditions on tribes and ftribal
organizations which have not been vetted through tribal consultation and to
withhold critically needed funds unless tribes accede to such reguirements.
Accordingly, if this Administration is serious about adopting, implementing
and enforcing a meaningful tribal consultation policy, some or all of the
provisions of the DHHS consultation policy outlined above should be adopted

and integrated into Interior’s own policy.

Our clients fully support the development of a Department-wide Tribal
consultation policy for DOI. We respectfully request on behalf of the Tribes
and grant schools we represent that any new tribal consultation policy
acknowledge the mandatory consultation provisions such as those set forth
in the Native American Education Improvement Act of 2001 at §2011(b)}(1)
and (b)(2)(B); and, that DOI create a central departmental point of contact
(such as an Office of Tribal Consultation) with direct access to the
Secretary’s Office. The Department should look to the exemplary work in
this area done by the Department of Health and Human Services.

We refer here to the Department of Health and Human Services
(DHHS) department-wide Tribal Consultation Policy issued in 2008.> The
DHHS Tribal Consultation Policy contains some very noteworthy and
progressive elements, which could serve as a model for other Executive
branch departments, including Interjor, to-wit:

Para. 4 (A) - “Each HHS Operating and Staff Division (Division)
shall have an accountable process to ensure meaningful and
timely input by Tribal officials in the development of tribal
policies that have Tribal implications.”

Para. 5, Para. 7 (4) - Designating the Office of
intergovernmental Affairs as the entity responsible for
implementation and monitoring compliance with EO 13175 and
the Department’s Tribal Consultation Policy.

I[rattD://www.hhs.clov/in‘terclovernmental/triba!/'docs/tribaIconsultationnolicvfei:JOB.Dd‘F).
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Para. 6, Objectives, especially Para. 6 (7) with respect fo
charging and holding Division Heads responsible  for
implementation of the Consultation Policy; and, Para. 6 (1) and
Para. 7 (4), which provide for a single point of contact within
DHHS at a level that provides access to the Immediate Office of
the Secretary, Deputy Secretary, Regions and Divisions. We also
note that DHHS has appointed a Principal Advisor on Indian
Affairs who serves at the point of contact for Indian tribes, and
that the 2008 DHHS Tribal Consultation Report identifies
Intergovernmental Affairs Specialists for each Regional Office
and Departments such as the Indian Health Service.

Para. 7 (6, 7, and 8) -~ Describing the responsibilities of various
DHHS entities such as the Intradepartmental Council on Native
American Affairs, the Regional Offices and HHS Divisions with

respect to Tribal consultation.

We thank you for the opportunity to comment on the development of a
Tribal Consultation Policy for the Department of Interior. The aforementioned
Tribes and grant schools look forward to working with the Department and
request that they be kept apprised of further developments or actions in this

matter.

Sincerely,

VanAMBERG, ROGERS, YEPA
ABEITA & GOMEZ, LLP

(b)(8)

By

(b)(8)

C. BRYANT ROGERS/
(b)(6)

DAVID GOMEZ

$:\Gomez\DOI Consuitation Letter 011510/Final.doc
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United States Department of the Interior
BUREAU OF INDIAN EDUCATION
South and Eastern States Agency

545 Marriott Drive, Suite 720 L NS e A

Nashville, Tennessee 37214 N 1
JuL - 2 200 AL Ut 00

IN REPLY REFER TO: i" 3 g‘-.= ; ‘f: A o ‘,. {p 41 i“‘}"‘; 3? {u‘-

BIE (Bureau of Indian Education)

RECEIVED

Mississippi Band of Choctaw Indians

Honorable Beasley Denson, Tribal Miko '

P. O. Box 6010 AUG 2 4 2010

Choctaw, Mississippi 39350 ATTORNEY
GENERAL'S OFFICE

Dear Grantee:

Because the Bureau of Indian Education (BIE) has recelved many questions about the
conditions that attend Public Law 100-297 grants, this letter lists, for your convenience, legal
authorities and responsibilities that pertain to Public Law 100-297 grantees._This letter sats out
some information which BIE wishes to call to your attention. You have not been asked to agree

10 the matters addressed in this letter or in the enciosed school year 2010-2011 grant calendar.

“Nefther that calendar nor this transmittal TeTer are a part 6f your grant conditions—— —

R

If you-have questions about your responsibilities as a Public Law 100-297 grantee under the
following authorities, please get in touch with your Grants Officer/Education Line Qfficer.

Elementary and Secondary Education Act of 1965, as amended, 20 U.S.C. § 6301 et
seq.

Native American Education Improvement Act of 2001, as amended, 25 U.S.C. § 2000 et
seq.

Indian Self-Determination and Education Assistance Act of 1975, as amended, 25
U.S.C. § 450 et seq. (for P. L. 100-297 grant schools only the provisions made
applicable by 25 U.S,C. § 2508)

Indian Self-Determination and Education Assistance Act reguiations at 25 C.F.R. Part
900, subparts F, H, I, N, P and 800.45, made applicable to P. L. 100-297 grant schools
by 25 C.F.R. § 44.110

Tribally Controfled Schools Act of 1988, as amended, 25 U.S.C. § 2501 et seq.

Tribally Controlled Schools Act regulations, 25 C.F.R. Part 44

Pub. L. 101-512, Title III, § 314, November 5, 1990, 104 Stat. 1959, as amended by
Pub. L. 103-138, Title 11, § 308, November 11, 1993, 107 Stat. 1416 extending FTCA
coverage to tribally-controiled schools operated per Pub. L. 100-297 and —their
employees, set out as a note to 25 U.S.C. § 450f _
Indian Child Protection and Family Viclence Prevention Act, as amended, 25 U.S.C. §
3201 et seq. -
Victims of Child Abuse Act of 1990, 42 U.S.C. § 13031 =
OMB Circular A-133, Audits of States, Local Governments and Non-Profit organizations

%992

-t
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43 C.F.R. Part 12 (applicable to P. L. 100-297 school construction projects only)

2 C.F.R. Part 225, Cost Principles for State Local, and Indian Tribal Governments (OMB
Circuiar A-87) indlviduals with Disabilities Education Act, as amended, 20 U.S.C. § 1400
ot seq.

* Resource Conservation and Recovery Act, 42 U.S.C. § 6961 ot seq.

* Special Terms for Awards Made Under the American Recovery and Reinvestment Act

of 2009 (ARRA), (DOE funds and DO funds)

* o

All tribally controlled grant schools have access to the Native American Student Information
System (NASIS). Some schools have access to the Facllity Management [nformation System
(FMIS) and some to the BIE.edu e-mail system. Your employees who have access to these
system(s) must complete the annual Security Awareness training.

The Environmental Protection Agency (EPA) has been inspecting BIE schools and has found
numerous non-compliances. Each grantee is responsibie for ensuring that all EPA non-
compliances are abated in a timely and appropriate manner by dealing directly with the EPA
outside the framework of this grant,

BIE recommends adoption and implementation of & policy for reporting Suspected Child Abuse
and Neglect, a policy to prohibit cell phone use and texting while driving, and a motor vehicle
operations policy. For sample policies, pPlease get in touch with your Grants Officer/Education
Line Officer, who can offer copies of BIE's own policles. BIE suggests that tribally-controlled
schools adopt policies at least as stringent as the BIE policies.

New language will apply to the use of GSA vehicles, beginning July 1, 2010. Grantees will
receive the new language to amend their grants as of July 1, 2010. Enclosed is a list of
resources for Information and a calendar of grant due dates. If there are any questions, please
feel free to contact the Grants Officer/Education Line Officer at (615) 564-6639. We wish you
great success in our partnership to educate Indlan children.

Sincerely,
(b)(6)

Education Line Officer
South and Eastern States Agency
Education Line Office

Enclosure(s)
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United States Department of the Interior
BUREAU OF INDIAN EDUCATION
South and Eastern States Agency
545 Marriott Drive, Suite 720
Nashville, Tennessee 37214

INREPLY REFER TO:

BIE (Bureau'of indian Education)

Mississippi Band of Choctaw Indians
Honorable Beasley Danson, Tribal Miko
P. O. Box 6010 .

Choctaw, Mississippi 39350

Dear Grantee:

Submitted for your information and use is a listing of the statutes and reguiatofy requirements
that address your responsibllities as a Public Law 100-297 grantee or a Public Law 93-638

Contractor, -
-~

The following information is provided for y(t;ur reference and use, If you havel guestions about
your responsibilities as a Public Law 100-287 graniee under the followlng authorilles, please
contact your Grants Officer/Education Line Officer.

* Elementery and Secondary Education Act of 1985, as amended, 20 U.S.C. § 6301 et

seq.

+ Native American Education improvement Act of 2001, as amended, 25 U.S.C. § 2000 ef
seq.

+ Indian Sel-Determination and Education Assistance Act of 1975, as amended, 25
U.8.C. § 450 et seq. {for P. L. 100-297 grant schools only the provisions made
applicable by 25 U.8.C. § 2508)

+ Indian Self-Determination and Education Assistance Act regulations al 25 C.F.R. Par
800, subparts F, H, I, N, P and 900.45, made applicabie to P. L, 100-297 grant schools
by 256 C.F.R. §44.110

« Tribally Controlled Schools Act of 1988, as amended, 25 U.S.C. § 2501 et seq.

« Tribally Controlled Schools Act regufations, 25 C.F.R. Part 44 .

« Pub. L 101-512, Title ill, § 314, November 5, 1890, 104 Stal. 1659, as amended by
FPub. L. 103-138, Titie fit, § 308, November 11, 1993, 107 Stat, 1416 extending FTCA
coverage lo lIribally-controlled schools operated per Pub. (. 100-297 and their
employeas, set oul as a note {o 25 U.8.C, § 450f

+ Indian Child Frotection and Family Violence Prevention Act, as amended, 25 U.S.C. §
3201 et seq,

¢ Victims of Child Abuse Act of 1990, 42 U.S.C. § 13031
OMB Circular A-133, Audits of States, Local Gavernments and Non-Profit organizations
43 C.F.R. Part 12 (applicable to P. [. 100-297 school construction projects only)
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« 2CF.R Part 225, Cost Principles for State Local, and Indian Tribal Governments {OMB
Circular A-87) Individuals with Disabifities Education Act, as amended, 20 U.S.C. § 1400
. etseq. : :
* Resource Conservation and Recovery Act, 42 U.8.C. § 6961 ef seq. .
Speciat Terms for Awards Made Under the American Recovery and Reinvestment Act
of 2009 (ARRA), (DOE funds and DO funds})

All tribally controlled grant schools have access to the Nalive American Student Information
System (NASIS), " Some schools have access to the Facility Management Information System
(FMIS) and (o the BIE.edu &-mail system. Mare recently @ new Emergency Management
System (EMS) has been developed and Implemented by the Bureau of Indian Affairs and.. ..
addresses Environmental Proteclion Agency compliance issues. Your employess who have
access to these system(s) must complete the annual Security Awareness tralning.

The Environmental Protection Agency (EPA} has been inspecting BIE schools and has found
numerous non-compliences, Each grantee is responsible for ensuring that all EPA non-
compliances are abated in a timely and appropriate manner by dealing directly with the EPA
outside the framework of this grant. Please see the attached assurance statement.

BIE recommends adoption and implementation of a policy for raporting Suspected Child Abuse
and Neglect (SCAN), a policy 1o prohibit ¢eilular phone use and lexling while driving, and a
motor vehicle operations policy For sample policies, pleade contact your Grants
Officer/Education Line Officer, who can offer copies of BIE's own policies. BIE suggests that
ribally-controlled schools adopt policies at teast as siringent as the BIE policles.

. _ _‘
Please be reminded that availability of ARRA funds is through September 30, 2011. Further
guidance to address unobligated ARRA balances will be forthcoming.

If there are any questlons, please feel free to contact the Grants Officer/Education Line Officer
al (615) 564-6639. We wish you great success in our parinership to educate Indian children.

\. [
Sincersly, :
(b)(6)

"\ Education Line Officer
South and Eastern States Agency
(e Educatlon Line Office '

Enclosure(s)
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VANAMBERG, ROGERS, YEPA, ABEITA & GOMEZ, LLP

ATTORNEYS AT LAW
RONALD §, VANAMBELG (NM)
P.O. BOX 1647 ALBUQUERQUE OFFICE

CARL BRYANT ROGERS (MM, MS)**
DAVID R. YEPA (NM) SANTA FR, NM 57504-1487 1201 LOMAS BOULEYARD, N.W.
CAROLYN). ABRITA NMY* (505) 988.8079 SUITE C
DAVID GOMEZ (NM, NAVAIQ NATION) * FAX (508) $93.7508 ; ALBUQUERQUE, NEW MEXICO 87108
(505) §42-7052 :

T HEW MEXIOD B LEGAL BFICIALIZATION

N THeD EoEoL LT N THT% ARTA OF FEDZRAL 347 RAST PALAGE AYENUR FAX (505) 242-2088

NBIAN LAY SBANTA PB, NEW MEXICO 87301

MEMORANDUM
TO: SABRINA McCARTHY, ESQ
(b)(8)

FROM:  C. BRYANT ROGERS, ESQ.
(b)(6)

DATE: JUNE 30, 2010

RE: SCHOOL GRANT CONDITIONS
This Memorandum responds to your email of June 29, 2010.

1. Perhaps the most basic legal reason (in addition to all the other
reasons previously set out in my prior emails) why BIE cannot lawfully
apply the 43 C.F.R, Part 12 and 25 C.F.R. Part 276 grant regulations to
TCSA awards is that TCSA “grants” are not actually grants in the
ordinary sense. Congress has given them a special legal status—the
same legal status as Pub. L. 93-638 contracts—not the same legal
status as Pub. L. 93-638 grants, See, 25 U.S.C, § 2503(b)(2) (*. . .
tribally controlied schools for which grants are provided under this
chapter shall be treated as contract schools. . .").

This Is further evidenced by the statutory requirement that disputes

arising under TCSA “grants” must be handled under the Contract

Disputes Act, 41 U.S.C. Sec. 601 ("CDA”) and can be decided by the

Civiilan Board of Contract Appeals ("CBCA”). See 25 U.5.C. §. 450m-

1(d); 25 U.S.C. § 2507(e), Disputes Invoiving ordinary grants of the

type to which 43 C.F.R. Part 12 and 25 C.F.R, Part 276 apply are not
" covered by the CDA and cannot be decided by the CBCA.

This is algso evidenced by the fact that the Secretary has no discretion
to refuse to agree to a tribal decision to take over operation of thelr
BIE funded schools and to administer those schools under a Pub. L.
100-297 grant arrangement, and has no discretion not to award the
requested Pub. L. 100-297 grant including all funds required by the
statute. 25 U.S.C. § 2503 (“The Secretary shall provide grants to
Indian tribes and tribai organizations--. . ."); 25 U.S.C. §§ 2503 (“The
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grant provided under this Chapter . . . shalf consist of . . .”) and 2504
(defining tribal eligibility for TCSA grants).

The Part 276 and Part 12 regulations are Intended to apply to true
grants, the award of which is discretionary with the Secretary.
Moreover, those grant regulations contemplate a decision by the
Secretary on how grant payments will be made e.g. via an advance
funding or on a cost reimbursement basis and permit the Secretary to
set conditions respecting to what extent any of these mathods will be
used. £.g, Part 276.10. In contrast, the Secretary !s mandated by
statute to pay the TCSA grantees 80% of their funding for the next
year In advance per 25 U.S.C. § 2506(a){1)(A) and provides for how
the batance will be patd in § 2506(a)(1)(B) and at §§ 2506(a)(2)-(6).

25 U,5.C. § 2506(b) also spells out investment and deposit rules that
apply to this funding which are different that the rules that apply to
ordinary-BIA grant funding at 25 C.F.R. § 276.3

The TCSA expressly incorporated 13 of the Pub. L. 93-638 contract
provisions. See 25 U.S.C. § 2507(a) and (e) and leaves it to the tribes
to decide whether to borrow other Pub. L, 93-638 contract provisiens §
2507(b). The TCSA does not incorporate any of the Pub. L. 93-638
grant provisions set out at 25 U.8.C. § 450h. The Part 276 regulations
were published under authority of Pub. L. 93-638 in 1975, Those are
the reguiations applicable to Pub. L. 93-638 grants awarded per 25
U.S5.C. § 450h. This is the only reason these regulations are still in
force. The original Pub. L. 93-638 contract regulations (formerly set
out at 25 C.F.R. Part 271 and 41 C.F.R, Part 14H-70) were superseded
by the 1988 amendments to Pub. L. 93-638 and later replaced with
the present ISDA regulations at 25 C.F.R, Part 900. The Part 276

regulations are clearly not applicable to TCSA grants.

The TCSA regulations incorporates a number of Pub. L. 93-638
contract regulations. See 25 C.F.R, 33.110. The TCSA regulations do
not incorporate any of the Pub. L, 93-638 grant regulations,

The reason why the 25 C.F.R, Part 44 TCSA regulations are so sparse
and for example do not address e.g. “financial reporting requirements”
or “monitoring and reporting program performance” or “grant
closeouts” as referenced In the 25 C.F.R. Part 276 grant regulations at

2
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g8 276.8, 276.9 or 276.15, is because the statutes which apply to
TCSA grants and ISEF funding, 25 U.S.C. § 2501 et seq. and 25 U,5.C.
§ 2001 et seq. (and in particular § 2008 thereof), address these kinds
of requirements and the BIA may not use the Part 276 (or the 43
C.F.R. Part 12) regulations to impose different requirements
addressing those issues than what the statutes require or authorize
the Secretary to Impose. For example, 25 U.S.C. § 2008(i) provides
that 25 U.5.C, § 2008 shall apply to TCSA schools. There Is no need
for regulations to address those same toplcs. Likewise, the other ISEF
provislons which are established by statute at 25 U.S.C. § 2001 et seq.
automatically apply to the TCSA schools Insofar as ISEF funding
calculations are concerned because the ISEF funding Is how those

schools are supported,

Likewise, the TCSA statute at 25 U.S.C. § 2505(a) basically makes
these TCSA grants perpetual, unless the grantee’s eligibility is lawfully
revoked by the Secretary for the limited reasons set out at 25 U,5.C. §
2505(c) per the ISDA reassumption procedures adopted at 25 C.F.R. §
44.110(5). In this regard, they are the legal equivalent of mature
contracts under Title 1 of Pub, L. 93-638 or Title IV compacts under 25
U.S.C. § 458aa ef seq. There is no need for “grant closeout”
procedures on grants which are never going to end unless a tribal
grantee decldes to retrocede its school operations to the government
or the government successfully reassumes operation of the school
under the ISDA procedures and regulations which are incorporated
into the TCSA Act and TCSA regulations. This is why there is reaily no
reason for the tribes to be executing a new grant agreement each
year, Instead, what the BIE should be doing is simply executing grant
modification documents to reflect new money awarded each year.

Further, the TCSA statute at 25 U,S.C. § 2506(b) sets out the
statutorily required financial reporting and performance repotting
which BIE can require. This provision expressly bars the BIE from
imposing any other reporting requirements.

Also, unilke grantees who receive ordinary grants which are subject to
25 C.F.R, Part 276 or 43 C.F.R. Part 12, TCSA grantees (and their
employees) are covered by the Federal Tort Claitns Act ("FTCA”) to the
same extent as Pub. L. 93-638 contractors. See, Pub. L. 101-512 (set
as a note to 25 U,S.C.A, § 450f), Neither ordinary grantees {nor thelr
employees) are covered by the FTCA.

Finally, as noted above, 25 U.5.C. § 2507(a) borrows 13 Pub. L. 93-
638 contract provisions which cover many of the same Issues that are

3
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covered In the Part 276 and Part 12 regulations—but in substantively
different ways.

In other words, the regulatory “gaps” BIE s concerned about and
wishes to fill by the unauthorized imposition of the regular grant
regulations at 25 C.F.R. Part 276 and 43 C.F.R, Part 12 either do not
exist (because the TCSA statute and regulations and 25 U.S.C. § 2008
address those Issues) or do exist because the Congress has glven the
Interior Department a much more limited role in overseelng the
administration of TCSA funding than as regards ordinary DOI grantees

or Pub, L. 93-638 grants.

Further bolstering the above are the legal doctrines that (a) specific
statutes and regulations control over general ones, (b) more recent
statutes and regulations control over older ones, (c} ambiguities on
what regulations apply to TCSA awards must be construed in favor of
the position advocated by the tribal grantees as set out here; and, the
fact that the government did not apply or attampt to apply 25 C.F.R.
Part 276 or 43 C.F.R. Part 12 to TCSA awards until very recently
further undermining any argument that they have all along applied
since 1988. Because of the short time frames within which we are al
warking—to try to get these issues resolved before tomorrow’s July 1,
2010 statutory funding deadiine, we had not included case cltations for
the points set out in this Paragraph 5, but they are all supported by

ample case iaw.

The proposed grant instruments which you forwarded last week do not
identify 25 C,F.R, Part 276 or 43 C.F.R. Part 12 as being applicable to
school grantees re their operations money. We do not dispute that
those regulations apply (except for 43 C.F.R. Part 12.61) to Pub, L,
100-297 school construction project awards, This Is because the Part
12 regulations, except for 12,61 were made applicable to school
construction projects awarded under Pub. L, 100-297 by 25 U.5.C. §
2503(b)(4)(B) for projects over $100,000 (see, my emall of June 22,
2010), and the tribes have accepted the recormnmendations of the
school construction work group that the Part 276 regulations should
also be appiied to awards for those projects. Thus, iIf BIE is willing to
move forward with the form of grant instruments which we saw iast
week, it would be possible to use those instruments (preferably with
the redline changes we identified) and we can argue later whether

4
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either of those sets of regulations apply under § 11 of Form 424B and
the shorter version of the same form at § 9 (are you sure meant to
include 2 versions of the same form, one of which has 11 paragraphs
and the other of which only has 9 paragraphs?). Those referenced
paragraphs provide that the grantee “Will comply with all applicable
requirements of all other Federal law, executive orders, regulatlons,

and policles governing this program.”

In other words, It may be that we are only arguing about what goes in
the transmittal letter which BIF wants to send and which you have
already agreed will not be considered part of the grant conditions,
While we would prefer that the transmittal letter not contain
misleading information, if proceeding with the proposed form of grant
instruments which you forwarded last week (again, hopefully with out
redliine changes), will permit the timely payment of the first 80%
which will be due to our clients (and te afl TCSA grantees) on July 1%,
this might be a better way to proceed than to force us to seek judicial
relief. I also wish to point out that if the BIE falls to meet the July st
payment ‘deadline, it will be facing nationwide Prompt Payment Act
Interest claims which I would assume the BIE would prefer to avoid.

One closing note: In our redline edits to the events calendar which BIE
proposed to include in its transmittal letter, we suggested changing the July
2010 Inltial furiding deadline to July 1, 2010 to conform to the statute and
gave the statutory cite for that requirement as 25 U.S.C. § 2010(2)(2)(AX(D).
That statutory reference was erroneous; the correct statutory reference is 25

U.S.C. § 2506(a)(2)(A).

1 will be in my office tomorrow. Please give me 2 call, I have been unable to
reach you by telephone the last two days.

CBR/jt

5:\Rogers\Choctaw\CORRESPO\Ema o Sabrina McCarthy (BIE) 063010.doc
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VANAMBERG, ROGERS, YEPA, ABEITA & GOMEZ, LL.P

ATTORNEYS AT LAW
EONALD T VANAMBERG WM

CARL BRYANT ROGERS iNML My P.O. BOX 1447 ALBUQUERQUE OFFICE
DAVID R YEPA ™M) SANTA FE. NM 87304-1447 1201 LOMAS BOULEVARD, N.W.
CARDLYN I ABEITA ONAD™ (505) 988-8979 SUITE C
DAVID GOMEZ (NM, NAVAJO NATION)* FAX 1505) 9837508 ALBUQUERQUE, NEW MEXICO 87102
e g (508) 242.7252
247 EAST PALACE AVENUE FAX (505) 242-2283

SANTA FE.NEW MENICO 87501

July 6, 2012

Secretary of the Interior Ken Salazar Secretary of Education Arne Duncan

Department of the Interior Department of Education

1849 C. Street, N.W, 400 Maryland Avenue, 5\W,
Washington, DC 20240 Washington, DC 20202

Brian Drapeaux, Acting Director William Mendoza, Executive Director
Bureau of Indian Education White House Initiative on American
1849 C Street, N.W, Indian and Alaska Native Education
MS 3609-MIB 400 Maryland Ave., S.W.
Washington, D.C, 20240 Washington, DC 22206

By Email: Consuitation@bia.gov
And
BY FAX: (202) 208-3312

Re: Tribal Comments on draft DOI-ED MQOU and draft BIE AYP
Flexibility Plan

Dear Sirs:
This letter submits comments re the draft DOI-ED MQU on behalf of four (4)
Tribes or tribal organizations: the Chitimacha Tribe of Louisiana, the

Duckwater Shoshone Tribe, the Ramah Navajo School Board, Inc. and the
Alamo Navajo School Board, Inc,

All of these tribal entities operate BIE funded schools pursuant to the TCSA.

THE DRAFT MOU

Starting with enactment of the Indian Self-Determination and Education
Assistance Act, P.L. 93-638 ("SDA”) in 1975—reiterated by the 1988 and
1994 ISDA amendments (P.L. 100-472 and P.L. 103-413)—and enactment
of the Tribaliy Controlled School Grants Act P.L. 100-287 (“TCSA")—the
Congress has adopted the approach requested by the Tribes. That is, taking
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control of federally funded school programs on reservations away from
federal agencies and transferring that control to the Tribes or to tribal
organizations when requested by the governing bodies of those Tribes.
Congress has explicitly rejected the notion that more federal bureaucratic
control of reservation Indian schools is good for Indian students.

The Congress has made crystal clear its intention to give effective control
over these schools to the tribes and tribal organizations which operate them
and to keep federal involvement to a bare minimum. This intent is evidenced
not onty by the Titles and Congressional findings of that legislation but also
by the express restrictions which that iegislation—especially the TCSA—
imposed on the federal agencies involved.

The words “tribally controlled” mean that tribal school personnel and the
governing bodies of TCSA schools get to decide how to run their schools. We
don’t have to explain or justify our decisions on how to carry out our school
programs to any federal agency. That (s the fundamental point. So when we
look at the draft MOU what we see is the opposite premise. What permeates
the draft is the premise that you know better than us, the premise that your
education ideas should supersede the tribes’ education ideas, and the
premise that you can and should impose this agreement and your ideas on
all the pass-through funds that flow from ED through DOI to their schools.
That is not permitted by the statute. You may have the authority to sign an
MOU. You do not have authority to use an MOU to supersede the
requirements and restrictions of the TCSA.

So our clients” fundamental problem with this MOU is that it is premised on
the notion that you are going to decide what is best for those schools, and
you're going to tell them: you dance to our tune, or you dont get our
money, But Congress has said, "no, you cannot do that.” The TCSA couldn’t
be clearer in prohibiting the ED and BIE from imposing those kinds of
conditions.

Why has Congress imposed such dracenic restrictions on DOI and ED?

Because the Congress determined that Indian students in reservation
schools would do better if those schools were tribally controiled rather than
federally controlied; and, because the Congress was aware that the DOI had
previously used reporting, compliance and monitoring requirements as a
back doorway to control tribally operated schools even when a Tribe had
determined to place those schools under tribal control; and, the Congress no
longer trusted the agencies to voluntarily cede control to those tribes who
chose to operate them.
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There has historically been great bureaucratic resistance to giving up this
control. That resistance has involved the imposition of ever more onerous,
burdensome and duplicative assurance reporting and compliance
requirements in flat contradiction to the plain mandate of the TCSA. That
statute at 25 U.,S5.C. § 2503—and its implementing regulations at 25 C.F.R.
Part 44.101—expressty limits what grant terms and conditions can be
imposed and what reporting can be required. Part 44.101 states that the
Secretary cannot use anything that is not in the TCSA itself, the TCSA
regulations or what a tribal TCSA school otherwise agrees to in constructing
TCSA grant terms and conditions.

25 U.5.C. § 2502(b) states what reports the Secretary can require the TCSA
schools to submit—annually. Nothing else can lawfully be required except
what the NCLB legislation and its regulations (including the BIE regulations
at 25 C.F.R. Part 30) implicitly engrafted into the TCSA. That includes the
duty to adhere to the applicable NCLB standards and to include information
on the schools’ AYP results in the schools’ annual TCSA report to BIE per 25
U.S.C. § 2502(b).

25 U.5.C. § 2503(a) says that all money awarded by DOI to TCSA schools—
regardless of what agency appropriation it came from or under what federal
education law it was authorized—must go in the single TCSA grant if
requested by the tribal recipient,

Under 25 U.S.C, § 2503(b)(1) these restrictions and prohibitions apply with
equal force to ED money channeled to TCSA schools through BIE as to DOI
appropriated funds.

One result of all this is that neither ED nor BIE can lawfully withhold funds
from a TCSA school for its refusal to submit reports or agree to grant terms
not required by 25 C.F.R. Part 44.101 or 25 C.F.R, Part 30.

Our clients have reviewed the proposed MOU with great care.

The core issues which underfie their concerns about the draft MOU are
addressed below.

First, our clients are committed to the principle of tribal control of their
schools. Those schools have been under tribal control for decades.

The proposed MOU would formalize a DOI duty to impose ever more detailed
programmatic requirements, federal funding criteria, federal performance
assessments and burdensome and duplicative reporting obligations—none of
which can lawfully be Iimposed on TCSA schools. Doing this would
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fundamentally undermine effective tribal control of TCSA schools and force
diversion of scarce school funding from the classroom to preparation of
responses to these federal reguirements. It would also be unlawful.

Underlying all of these requirements are the unstated but obvious—and
obviously erronecus—premises that the best path for improving the guality
of Indian education in BIE funded schools operated by Tribes pursuant to the
TCSA is to increase the quantity, scale and scope of bureaucratically
imposed federal compliance obligations detailed reporting reguirements, In
short, the draft MOU assumes that federal bureaucrats rather than tribal
school officiats should control how tribally-operated schools are run and how
their students’ lessons are designed and taught, We reject those premises.

We say these are the unstated premises which underlie the proposed MOU
because nowhere in the draft MOU or in any of the referenced explanatory
materials regarding it does DQOI acknowledge and honor the superseding
(and contrary) premise that the best path to long term improvement of
Indian Education in the tribally controlled schools is to let the Tribes control
them—to control their curriculum, their hiring, their expenditures—and to
keep federal involvement to a minimum.

This reflects a deeper and more fundamental flaw underlying the proposed
MOU: the notion that tribal communities are not capable of operating their
own schools; that federal bureaucrats know what is best for the tribes; that
giving more power and money to federal bureaucrats and less power and
money to tribal schools will improve the quality of education in those
schools. Again, we reject all of those premises.

In short, our clients know how to run a K-12 school program. The best
things the BIE and ED could do for us is to lessen the burdensome funding
criteria and reporting and compliance requirements now involved and leave
them to allocate our federal education funds to best target their local school
needs in the ways they deem to be most effective. Our clients do not need
any federal bureaucrat to tell them how to run their schools. They certainly
do not need more federal involvement or control,

t would, however, also be of significant help if DOI would reduce BIE's
compliance staff and request authority to preprogram the savings to help
fund the growing shortfall in TCSA school Administrative Cost Funding.
Administration cost grants are now funded at only 61%. The tribes need
more administrative support money and the DOI could dramatically help
improve Indian education in TCSA schools by getting smaller, not bigger,
making more education funding available to the tribal schools.
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It is not just our clients which hold these views. The Congress itself has
recognized that the best path to long term improvement in Indian education
in reservation schools operated by Tribes is to let these schools truly be
tribally controlled. This means that beyond the core minimum curriculum
standards set out in the ISEF and No Child Left Behind ("NCLB”) statute and
regulations—it should be left to the tribes—not the federal bureaucracy—to
determine how those minimum standards will be achieved and how federal
education monies should be spent to achieve AYP and other educational
goals.

Our clients reject—as the Congress has rejected—the counter premise that
increasing federal control of these schools will lead to better education for
their students. The Congress in the TCSA chose to place control of these
schools in tribal hands rather than In the hands of federal education
bureaucrats.

The Congress has made these things clear in several ways.

First, the Congress strictly limited the number and content of what reports
DOI can demand of the TCSA schools. This is made clear by 25 U.S5.C. §
2505(b).

TCSA schools each year:
(b)Y Annual reports
(1) In general

Each recipient of a grant provided under this chapter shall
complete an annual report which shall be limited to—

(A) an annual financial statement reporting
revenue and expenditures as defined by the cost
accounting established by the grantee;

(B) an annual financial audit conducted pursuant
to the standards of the Single Audit Act of 1984;

(C) a biennial compliance audit of the procurement
of personal property during the period for which the report
is being prepared that shall be in compliance with written
procurement standards that are developed by the local
school board;

(D) an annual submission to the Secretary of the
number of students served and a brief description of
programs offered under the grant; and
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(E) a program evaluation conducted by an
impartial evaluation review team, to be based on the
standards established for purposes of subsection
(c)(1)(AY(iD)?! of this section.

(2) Evaluation review teams

Where appropriate, other tribally controlled schools and
representatives of tribally controlled community colleges s hall
make up members of the evaluation review teams.

(3) Evaluations

In the case of a school which is accredited, evaluations will
be conducted at intervals under the terms of accreditation.

In furtherance of those goals, the TCSA at 25 U.S.C. § 2503(b){3)(B)
(formerly codified at § 2504(b)(3)(B)) expressly forbids the Department of
Education from requiring DOI to impose (or the DOI from imposing) on TCSA
schools any requirements or obligations—and this Includes programmatic,
reporting and compliance obligations—in connection with the award of any
funds appropriated to carry out any federal education programs that would
otherwise be imposed by ED by reason of the award of those funds. DOI is
likewise barred from imposing its policy views on the tribal schools as to DOI
appropriated funds. These statutory prohibitions could not be clearer:

§2503(b)(3)(B) Applicable of Bureau provisions Indian tribes
and tribal organizations to which grants are provided under this
part, and tribally controlled schools for which such grants are
provided, shall not be subject to any reguirements, obligaticns,
restrictions, or limitations imposed by the Bureau that would
otherwise apply solely by reason of the receipt of funds provided
under any law referred to In clause (i), (it), or (iii) of
subparagraph (A).

The BIA is likewise barred by its own TCSA regulations (25 C.F.R. Part 44)
from imposing any additional funding, reporting, assurance, or compliance
requirements whether in connection with ED funding awards to TCSA schools
by BIE or as to funds from DOI appropriations. Specifically, § 44.101 of the
regulations limits the grant conditions BIE can impose on TCSA schools to
the following:

§4.101 In making a grant under this part the Secretary will use only:
{a} The Tribally Controlled Schools Act;
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(b)y The regulations in this part; and
(c) Guidelines, manuals and policy directives agreed to by the
grantee,

If a TCSA schoo! does not timely submit one or more of these things, BIE
can offer technical assistance to secure compliance with these statutory
requirements; and, that faiiing, can initiate Contract Disputes Act
proceedings to secure compliance per 25 U.S.C. §2507(3), can impose High
Risk Sanctions on the school as authorized by the Single Audit Act, 31 U.S.C.
§7501 et seq. and OMB Circular A-133 (for tribal schools which fail to timely
submit annual audits as there required) or—in extreme cases when all else
fails and a TCSA school fails or refuses to submit one or more of these
things—can initiate grant eligibility revocation proceedings per 25 U.S.C.
§2505(e}(2).

We note in this regard that TCSA grants (except for large construction
projects) are not ordinary grants governed by OMB circular A-102 & 43
C.F.R. part 12. Instead, they have the same legal status as P. L. 93-638
contractors and are enforceable as such. 25 U.S5.C, § 2507{e). Section
2503(B) makes clear that large TCSA grants for construction are subject to
the 43 C.F.R. Part 12 provisions, but not school operation grants. See, our
Memorandum of June 30, 2010 to Sabrina McCarthy, DQOI-Solicitor’s Office
{(copy enclosed).

As shown by the same provisions noted before—the Congress has expressly
forbidden (and the TCSA regulations confirm) that no grant conditions can
be included in a TCSA grant—whether as assurances, policy requirements,
program reqguirements or reporting requirements—without the TCSA schools’
consent, except those expressly set out in the TCSA or its regulations.

Further, the TCSA requires that all funds awarded by DOI to a TCSA school
must be included in a single TCSA grant instrument—which will contain only
the TCSA reguirements and any other provisicn agreed to by the Tribe—and
nothing else without the consent of the Tribe.

This requirement is now reflected in 25 U .5.C. § 2503(a) which makes clear
that all BIE funding awards to TCSA schools are to be included in one grant
to those schools—no matter to what agency those funds were originally
appropriated or under what federal law they were authorized—BIE’s present
practice of imposing separate assurances and reporting and programmatic
requirements for ED pass-through funds awarded to TCSA schools is
patently unlawful. It is expressly forbidden—the proposed MOU would
compound this illegality—by reguiring BIE to carry out via Iincreased
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reporting and increased compliance and enforcement obligations what the
Congress has forbidden BIE to do and has forbidden ED to require BIE to do.

Under these provisions all funds awarded by BIE to TCSA schools shall (if
requested by such school) be awarded in a single TCSA grant, with any
supplemented BIE funding awards being carried out by means of a simple
grant modification leaving all the funds awarded by BIE to that TCSA school
governed by the same grant terms and conditions as are applicable to its
ISEF funds awarded per 25 U.S.C. § 2001 et seq. Of course, the schooi will
have a duty (as noted below) to spend funds appropriated to other agencies
but transferred to BIE and awarded to a TCSA school per the TCSA to spend
such funds only for approved program purposes, scmething that OMB
Circular A-87 would require anyway. That Circular is made applicable to
TCSA grants by 25 C.F.R. Part 44.110(a}(1) (incorporating 25 C.F.R. Part
900.45) and by 25 U.5.C. § 2507(a)(10) (incorporating 25 U.S.C. § 450j-
1{k}. All this is also clear from the legislative history of the TCSA. House
Report 100-95, to accompany H.R. 5:

Let us be clear. 25 U.S.C. § 2503 does not just prohibit BIE from requiring
and enforcing special reporting and compliance obligations regarding DOI
appropriated funds awarded to TCSA schools. That statute also bars ED from
conditioning the transfer of those funds to BIE for award to TCSA schools or
award of those funds to those schools on agreement of the BIE or the tribes
to those additional requirements. This is the fundamental legal flaw of the
draft MOU.

The core problem with the draft MOU is the policy premise that Indian
education in TCSA schools will benefit from more federal oversight and
reporting and from enforcement of federal views on how the schools should
operate, These are just another means of exercising control—means which
the Congress expressly recognized and prohibited.

Imposing additional assurances, terms, conditions and reporting
requirements directly impedes and undermines that core
Congressional cbjective of the TCSA and is unlawful. Hines v.
Davidowitz, 312 U.S. 52, 67 {1941) (actions or policies which
stand “as an obstacie to the accomplishment of the full purposes
and objectives of Congress” are unlawful), cited with approval in
Ramah Navajo School Board, Inc. v. Bureau of Rev. of N.M., 458
U.S. 832, 845 (1982),

The federal Executive Branch is statutorily barred from imposing its

education policy views on TCSA schools except those contained in the TCSA
(as amended by NCLB) or lawfully promulgated regulations. This is made
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clear at 25 C.F.R part 44.101 (quoted above) (which expressly forbids BIE
from imposing any federal policy requirements or guidelines except those set
out in the TCSA, the TCSA regulations or those “agreed to by the Tribal
grantor”) and 25 U.S.C. § 450 I(¢) Model Agreement (b)(11):

(11) Federal program guidelines, manuals, or policy
directives. —Except as specifically provided in the Indian Self-
Determination and Education Assistance Act (25 U.S.C. 450 et
seq.) the Contractor is not required te abide by program
guidelines, manuals, or policy directives of the Secretary, unless
otherwise agreed to by the Contractor and the Secretary, or
ctherwise required by law.

Yet, the MOU would seek to circumvent this prohibition by imposing more
and more reporting and compliance obligations in re ED pass-through funds.

Every time this is done—unless ignored by the tribes—diverts critical Indian
education money away from the classroom to deal with these reporting
demands.

No one is advocating that schools should be free to misspend the money,
embezzle it, run terrible schools and have no accountability, we are not
advocating that. We know that if the tribes don't perform, you have the legal
authority and the duty to do something abut it. BIE does not need an MQOU
or new regulations to achieve that.

BIE already has the authority to sanction schools that don’t meet the AYP
over a period of time. You already have the authority to sanction them if
they don’t submit the required audits and the other reports. You don’t need
any more authority to do that.

For troubled schools—and we know there are some that haven’t filed an
audit in years—why are they still open? The BIE has remedies for addressing
those problems. You should not try to make it harder for the schools that are
performing because some schools are not operating properly. The tribes that
are doing what they're supposed to do are not the problem, and we don't
want to be lost in your focus on the problem schools. This MOU would
literally throw out the baby with the bath water.

The draft MOU is disappointing in another respect. BIE and Ed have asked
for Tribal comments on a propeosed amended MOU between those agencies.
There are allusions in the draft MOU to restrictions imposed on these
agencies by the TCSA at §IV.B.3 (p.6) (noting that ED's responsibilities for
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monitoring and enforcement are only “to the extent permitted by law”) and
inIv.B.4:

e inii (p. 7) qualifying the compliance and assurance language by the
notation such as requirements will be imposed “except where
provisions of the Tribally Controlled Schools Act, as amended, other
statutes, or DOI regulations control;”;

e ini(p. 8) there is ianguage about ED and BIE collaborating to “explore
BIE’s legal authority for both the monitoring...of compliance.. as well
as assuring the proper expenditure of all funds transferred to tribally
controlled grant schools or contract schools;” and,

¢« 1 (p. 8) there is language noting that BIE-funded schools will have
certain responsibility “except as exempted by statute.”

However, those references seem to view the congressional mandate that
tribally-controlled schools operate with a bare minimum of federa!
involvement as negatives or barriers to be overcome through the joint
efforts of BIE and ED rather than Congressionally mandated policies which
should be fully embraced and enforced.

Indeed, it is shocking that nowhere in this 16 page draft MQU is there any
real acknowledgment of the statutory rights of TCSA schools to operate their
local BIE funded education programs free of burdensome federal control. Nor
is there anything in the MOU which acknowledges that the Congressional
decision to subject tribal schools to only a bare minimal level of federal
oversight and control was a wise and deliberate decision. We think—and the
Congress has determined—that approach is the wise and proper appreoach.

The MOU should be fundamentally revised to have ED and DOI acknowledge
that TCSA schools have the legal right to operate BIE funded programs
(included programs funded with ED program funds channeled through DOI)
free of “any requirements, obligations, restrictions, or limitations” imposed
by virtue of those funds.

The TCSA bars ED from demanding that DOI impose these kinds of program
requirements and compliance obligations just as much as it bars BIE from
unifaterally imposing them.

Much of what appears in the draft MOU are statements of federal education
policy views and aspirations which cannot lawfully be imposed on TCSA
schools.

We now turn to specific provisions of the draft MOU.

10
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Section I of the draft MOU Iidentifies the Departments’ joint interest in
improving Indian education but omits any reference to the role of the tribes
in operating TCSA schools, or the TCSA provisions which bar either agency
from imposing BIE or ED reporting or compliance provisions on TCSA schools
which are not expressly authorized by TCSA—this is clear from 25 U.S.C. §§
2503(b}(3)(B) and 2505(b). The agencies cannot alter or overcome these
restrictions via the MOU.

Section II of the draft MOU says in s0 many words that ail of its provisions
will be imposed on TCSA schools. The exact language is:

Any transfers of funds between the agencies will be made
through transfer of funds documents that incorporate the terms
of this Agreement. Each party to this agreement will bear their
own costs of performing their respective duties under this MOU.,

Tribes were not at the table when these terms were negotiated and they
cannot lawfully be imposed on TCSA schools without their consent. We
recommend the agencies sit down with representatives of TCSA schools and
explore what if any additional reporting requirements the schools might
voluntarily agree to. The nction of these two agencies jointly deciding to
impose those new reqguirements on TCSA schools without their consent is
ftatly contrary to the TCSA and its regulations. This is precisely the kind of
thing the statute and regulations forbid.

Our clients stand ready to work cooperatively with the BIE and ED on these
issues, but any effort to unilaterally impose these reporting and compliance
rules must be abandoned.

Section II of the draft MOU also says that the MOU will supersede any
previously approved plan or application submitted to ED by BIE. To the
extent those plans or applications have been built into or incorporated into
any existing TCSA grant agreements, neither agency has legal authority to
unilateraily change those plans or applications. Any effort to do so wiil be
actionable under the Contract Disputes Act and under 25 U.5.C. § 450 m-1.

Section III.A. of the draft MCOU contemplates various committees and
working groups and a data subcommittee—none of which would involve
TCSA school representatives, If any progress is going to be made on the
issues these groups and committees aim to address, TCSA schools have to
be at the table—or they will have the legal right to simply say "no” to any
data requests or reports these groups believe to be desirable.

11
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Section III.B. of the draft MOU sets out various agency goals for improving
Indian education based on the President’s Executive Order—most of those
goals are unobjectionable in the abstract. What is missing is any
acknowiedgment of the critical role TCSA schools will play in determining
their own Indian educatiocn goals and their decisions on how best to attain
them. These are decisions those tribal schools will make—not DOI or ED,

Section II1.C. calls for regular consultation with TCSA schools and tribes—yet
a number of our clients have been asking for many years for real dialog with
BIE to work on legally acceptable TCSA grant terms and conditions—to no
avail. See, our letter of January 15, 2010 addressed to the Secretary and
Assistant Secretary-Indian Affairs. (Copy enclosed).

One example—BIE continues to insist on receiving a bi-annual financial
report from TCSA schools. § 2505(b)(1)(A) only requires an annual financial
report. We have managed to get that demand removed as a grant
condition—but BIE continues to demand it anyway.

Some years ago our clients worked jointly with some other tribes and BIE to
secure a revision of the TCSA grant conditions. BIE wanted to continue its
prior practice of issuing a guidance letter and a schedule of reports to be
sent with the grant conditions. Tribes agreed to that so long as the letter
contained an explicit disclaimer acknowledging that the letter was not a part
of the grant conditions. For the first year the BIE’s non-binding guidance
letters did contain that disclaimer (see, e.g. the enciosed BIE letter of July 2,
2010). Last year that disclaimer was eliminated from the BIE's guidance
letter—with no notice to or consultation with the tribes. (See, enclosed letter
emailed on July 1, 2011). While that letter is still not a part of the grant
conditions, DOI’s unilateral elimination of that disclaimer makes it easier for
BIE to insist on compliance with the terms of that letter; and, the letter is
now misleading.

Section IV.C.3. calis for increased money to be awarded to tribal education
agencies. We believe all such funding increases should go to cover basic
TCSA school operations and to fill the growing AC grant shortfall (now
funded at only 61%).

Section IV.C.4, of the draft MOU views the legal barriers to federal control of
TCSA schools as barriers to be overcome rather than a legal reality to be
honored and supported.

Section IV.A. of the draft MOU should be renamed: “Plan for Imposing
Federal Administrative Reguirements Forbidden by the TCSA.”

12

Page 81 of 206



This whole section sets out the agencies joint plan for violating express
prohibitions on additional obligations and requirements as set out in the
TCSA and its regulations. This whole section needs to be eliminated

Section IV.B.3. references the Secretary’s general authority toc set federal
Indian education policy for BIE operated schools. The TCSA bars extension
of that policy formulation role to TCSA schools. Each TCSA school has the
legal authority to set their own education policies and to determine how they
can best address their educational goals free of interference from BIE or ED,

The TCSA schools must adhere to NCLB and ISEF funding standards except
for areas in which the statute authorizes the substitution of tribal
standards—but beyond that all the “how tos” and “whats” of Indian
education policy as regard the TCSA schools is left—separately—to those
schools.

Section 1IV.B.3. of the draft MOU calls for an increase in BIE oversight and
control over TCSA school operations in flat contradiction of the TCSA and its

regulations.

The TCSA starts from the premise that TCSA schools should be in charge of
deciding how best to evaluate thelr students. These are not federal
decisions. They are tribal or TCSA school board decisions.

Section IV of the MQOU starts from the premise that more federal controi of
TCSA school operations is desirable and would help improve the quality of
education at those schools. The Tribe rejects that premise and rejects the
notion that ED and BIE have the legal authority to enforce the erroneous
value judgment that underlies it.

Section IV.B.3. contemplates increased on-site monitoring of TCSA school
operations by BIE and ED.

If BIE determines a TCSA school is not honoring its statutorily authorized
TCSA grant terms and conditions—BIE has several remedies as noted
before. Neither BIE nor ED have the legal authority te impose additicnal
maonitoring visits on TCSA schools.

Section 1V.B.4.a.i. of the draft MOU calls for BIE toc perform full SEA
functions as to all BIE funded schools—including TCSA schools. BIE has no
authority to assume that role as to the TCSA schools.

Section IV.B.4.b.i of the draft MOU sets out ED's requirement that BIE be
responsible to ensure all ED money awarded to BIE funded schools
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(including TCSA schools) was properly spent. This requirement can be
satisfied via annual audit reviews and review of the annual financial reports
required by § 2505(b)—we have no objection to that. What ED cannot
lawfully do is impose any additional monitoring, reporting and compliance
requirements on the BIE and require BIE to impose those requirements on
TCSA schools.

Section 1IV.B.4.b.2 of the draft MOU halfheartedly acknowledges that there
may be legal barriers to BIE’s ability to impose further compliance
requirements on TCSA schools to ensure their "compliance with all statutory
and regulatory requirements applicable to those programs, as well as
ensuring the proper expendifures of all funds transferred to tribally
controlled grant schools or contract schools.”

As to this we reiterate that neither ED nor BIE have legal authority to
impose more compliance or reporting requirements than allowed by the
TCSA and the TCSA regulations.

Section IV.B.6. of the draft MOU notes ED’s need for certain programmatic
and performance data re ED funds transferred to BIE and awarded to TCSA
schools—but does not contemplate inviting TCSA school representatives to
participate in shaping how this goal might be achieved by agreement with
the TCSA schools or otherwise in a manner that would be consistent with the
statutory or regulatory restrictions imposed on ED and BIE.

Section V of the MOU contains varicus provisions—the first of which requires
BIE to agree to § 9304/ESEA assurances. To the extent that provision
contemplates BIE enforcement of those provisions against the TCSA schools,
it is prohibited by the TCSA.

Basically, by every measure the proposed MOU is worse than the existing
one, if that assessment is made based on whether the MOU will undermine
or facilitate effective tribal control of TCSA schools and the MCU’s impact on
improving the guality of education in those schools. The new MQOU is replete
with more ED requirements that BIE is expected to impose and enforce
against the TCSA schools: more assurances, more grant conditions, more
reporting, more maonitoring and generally more DOI and ED oversight and
controt of TCSA schools.

There is nothing about this proposed MOU that will improve Indian education
in TCSA schools. The only substantive changes from the existing MOU
involve imposition of more federal control and decreased tribal control of the
“how tos” of tribal school program operations. Whoever drafted this MOU
must have thought that decreasing effective tribal control and increasing
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effective federal control would be a good thing. The Congress has rejected
that premise and we reject that premise and no part of the Executive Branch
has the moral right or the legal authority to substitute federal decisions for
tribal decisions regarding how tribes should shape and carry out our TCSA
school operations.

The old MOU more closely adheres to the statutory mandate that TCSA
schools be left alone to operate their school programs—using DOI and ED
funds awarded in a single TCSA grant per 2503 and not be subject to any
additional “requirements, obligations, restrictions or limitations” per §
2503(b).

Tribal control means having the right tc determine how to educate our
students. Requiring money be spent for the purposes appropriated as
verified by audit and measured against the applicable NCLB/AYP standards—
but otherwise leaving the TCSA schools to determine how to best achieve
our educational objectives.

The proposed MOU seeks to require BIE to go down a different path—a path
that would increase federal control and undermine tribal control of TCSA
schools. That is an egregious mistake of policy and plain legal error.

Neither DOI nor ED have legal authority to impose their policy judgments on
how TCSA schools should structure and operate their school programs.

Indeed, we question why any MOU is required. The TCSA mandates that ED
transfer monies appropriated or authorized under any “federal education
law” to BIE for award to TCSA schools together with DOI funds in a single
TCSA grant or "638 contract, without addition of any other “requirements,
obligations, restrictions or limitations.” This means that no additional
assurances, reporting requirements or performance standards can be
imposed., The presence, absence or content of an MCU cannot alter those
statutory requirements.

This does raise the guestion of what role BIE should play in regard to TCSA
school operations. The Congressional answer is clear: very little.

We close these comments on the draft MOU by reference to legislative
history regarding the TCSA. Legislative history that confirms Congress’
intent to require that tribes which elect to operate their own schools be left
alone to do so see, H.R. Conf. Rep. 100-567, p. 59, where the Conf.
Committee emphasized that BIE is not to use even the limited TCSA
reporting requirements as a means of retaining effective control over TCSA
schools:
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The House recedes/The Senate recedes, making technical
clarifications, reguiring that tribal standards be accepted by a
generally recognized regional or State accreditation agency, and
requiring that the applicable tribe(s) receive the required reports
and notice of any audit exceptions.

The Conferees wish to emphasize that the statute is
worded to require the grantee to submit the reports and the
Secretary to register the receipt of required reports. There is no
authority for the Secretary to review or approve the reports, It
has been just this process of review which has been the most
intrusive method used by the Bureau for retaining effective
control over locally controiled schools. (Emphasis added)

THE BIE DRAFT FLEXIBILITY PLAN

Our clients’ comments regarding the BIE’s draft Flexibility Plan will be brief.
By that plan BIA seeks to adopt its own uniform AYP standard for BIE
operated schools. Basically, our clients do not oppose the BIE's efforts to
adopt a unified AYP standard if that standard will be applicable only to BIE
operated schools and so long as the following principals are honored.

TCSA schools must continue to have the right to choose which AYP standard
they will apply to their schools from among the following choices:

a. The BIE AYP standard if such a standard is adopted and
approved by ED pursuant to the proposed regulatory changes and a TCSA
school elects to use it.

D. An approved AYP standard adopted by the tribe or by the local
school board as provided at 25 C.F.R. Part 30.104(b).

of The tribe or TCSA school may designate an approved ED state
standard as its tribally selected standard. This latter option is particularly
important for tribes located in states which have received a waiver from the
ED and will no longer be administering or using an AYP standard previously
approved by ED. The tribes and tribal school boards should also have the
option of adopting an AYP standard from another state and making that the
applicable standard for its schools so long as the standard selected has
received the appropriate ED approval under the “no child left behind”
requirements and otherwise satisfies 20 U.S.C. § 6311(b).

We do guestion whether BIE has the legal authority even with ED approval
to adopt an alternative AYP standard that will be applicable only to BIE
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operated schools. It would appear that this option is only available to SEAs
and BIE is not an SEA. One alternative that BIE should consider is seeking to
revise the Part 30 regulations to authorize BIE to simply adopt one of the
other state’s standards as its standard to be applied uniformly to BIE
operated schools even if it's a state standard from a different state than the
one in which each BIE school is located. If 25 C.F.R. Part 30 Is to be revised,
we would recommend that BIE include that option in the proposed reguiation
to the extent that it is determined it does not have authority to adopt its
own BIE generated AYP standard.

Finally, we reiterate that subject to the above understandings our clients do
not oppose BIE seeking to have applied to the schools which the BIE
operates, a single AYP standard. It is critical, however, that neither BIE nor
ED view or use the proposed flexibility plan as a vehicle for attempting to
impose any such new BIE standard on TCSA schools.

CONCLUSION

These comments may seem strident. In part, that reflects our clients’
frustration at the government’s continued failure to fully embrace their right
to control their school cperations as authorized by Congress with only a
minimal level of federal involvement.

They would welcome the opportunity to work with the ED and the DOI to re-
visit this draft MOU in a collaborative way. Invoelving the TCSA schools in this
way is the only path to real progress for improving Indian education in the
TCSA schools.

(b)(8)

Sincerely
()(6) [ 1

(b)(8)

(2 BRYANTFIBGER

CBR/jt /

Enclosures: as indicated

Cc:  Virginia Sanchez, Chairman, Duckwater Shoshone Tribe
John Paul Darden, Chairman, Chitimacha Tribe of Louisiana
Michael Hawkes, Executive Director, Alamo Navajo School Board, Inc.
Bennie Cohoe, Executive Director, Ramah Navajo School Board, Inc.

SoZRggers\CRitIMAC correspot\BIE Comments Letter (AYP and Flexibility Plan) (Final) 070612.dac
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VTTORNEYS AT LAY
ALBUOUERQTE OFFICE

P.O. BOX 1447

SANTA FE, NM B7504-1447 1501 LOMAS BOULEVARD, MW,
(504) 98B-8079 SUITE C
FAX (505) 9B3-7508 ALBUQUERQUE, NEW MEXICO B7102

(505) 242-7852
FAX (5045) 242-22838

347 EAST PALACE AVIENTL.
SANTA FE, NEW MEXICO 37501

January 15, 2010

—on. Ken Salazar, Secretary

U'S. Depar‘cment of the Interior
C Strest, MW

/ashington, DC 20240

ricn. Lariry Echo Hawk

sistant Szcretary of Indian Affalis
U. 5. Department of the Interior
1849 C Sireet, N, MS-3658-MIB

f

asfnington, D.C. 20240

? zmo Navaje Scheol Board, Inc., Dibe Yazhi
rrego Pass School), the Chitimacha Tribe
siowater Shoshone Tribe of Nevads, the
Choctaw Indians, and the Ramah
ral, Inc., —and the WNatiomal - Indian
fon Regarding the Development of a
Policy for the U.S. Department of the

Dear Secietary Salazar and Assistant Secretary Echo Hawk:

These comments are submitted jointly on behalf of a number of our
s ich are Indian tribes and organizations that operate Tribally
wntro!ied Scheol Grant Act (BIA funded) schools funded per Pub. L. 100-
97 (25 U.S.C. § 2001 ef seq.). Those tribes and iribal organizations include

Falipuy

Alamo Navajo Scnocl Board, Inc., Dibe Yazhi Habitiin Olta, Inc., (Borrego

9,5: dmool), the Chitimacha !I‘Ibe of Louisiana, the Duckwa ter Shoshone

of Nevada, the Mississippi Band of Choctaw Indians, and the Ramah

vajo School Board, Ve are also authorized to submit these comments on
T of

the National Indian School Board Association ("NISBA™).

It is sornawhat telling and ironic that the Executive branch department
with orimary  responsibility for mana ging the Nation’s government fto
covernment and trust relationships with the federally recognized Indian
trbes does not itself have a Department-wide Indian tribal consultation
nclicy almost ten years after President Clinton issued Executive Order
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13175, Consultation and Coordination with Indian Tribal Governmentis on
November 3, 2000.

Instead, some but not all Interior Department agencies and bureaus
have promulgated their own tribal consultation policies. Those range from
the sparse (in the case of the U.5. Geological Survey, which does not even
mnention the government-to-government refationship of the United States
and the Indian Tribes), to the more elaborate consuitation nolicies of the
sureau of Land Management and the Bureau of Reclamation (94 pages with
appendices.) Some Interfor agency policies are  clearly outdated. For
sxample, the tribal consultation policy of the U.S. Fish and Wildlife Service,
the agency that controls legal access to eagle feathers for tribal members,
daras hack to 1904. The Bureau of Indian Affairs tribal consultation policy

vas issued in December 2000.

In somea Instances, tribal consultation by an Interior agency is
mandated by statute. See Native American Education Improvement Act of
2001 at § 2011(b)(1) and (b)(2}(B):

§ 2011(b)(1)

“All actions under this Act shall be done with active consultation
with tribes. The United States acting through the Secretary and
tribes shall work in a government-to-governiment relationship to
ensure quality education for all tribal members.

1

§2011(D)(2)(B):
(B) Discussion and joint deliberation

During discussions and joint deliberations, Interested parties
(including tribes and school officials) shall be given an
opportunity--

(i) to present issues (including nroposals regarding changes in
curiant practices or programs) that will be consideared for future
action by the Secretary; and

and discuss the options presented, or o

(il) to participate
orasent alternatives, with the views and concerns of the
interested parties given effect unless the Secretary determines,
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vailable from or presented by the interested
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ities during one or more of the discussions and deliberations,
ara Is 2 subsianiial reason for anothear course of action.

The comments hare subimitted are based on many years of experience
ling with the BIA and subsequently the Bureau of Indian Education. In

in dealing with © \
recent vears, in particular, our firm on behalf of a number of tribal clients
has repeatedly requested that the BIEZ engage in  tribal consultation
regarding the school grant conditions which BIE has imposed or attempted

Tribally Conirolled School Grant Act (BIA funded) schools
fundead through Pub, L. 100-287. The concerns which have prompted these
rapeated requests over the last several years have arisen because those
grant conditions as annually promulgated by BIE on a “take it or leave it”
basis, coniain numerous provisions which (1) cannot lawfully be imposed
uzon Tribally Controlled School Grant Act schools under the provisions of 25
C = R. Part 44,101 or 25 U.S.C. § 2011(b)(1)-(2), misquote or selectively
quote centiolling statutes In @ rnisleading way, (2) cite to irrelevant
statutory provisions regarding Federal Tort Claims Act coverage (25 U.S.C. &
450FR(c)) for such tribes without referencing the controlling statutory

e

visions which exrend FTCA coverage to such tribes viz their school

to fmpose upon

i
onerations (Pub. L. 101-512, Title 111, § 314, Act of November 5, 1990, 104
Srat. 1059, set out as a note to 25 U.S5.C. § 450f); and, which in general
needlessly complicates the funding process as contemplated by the
Congisss.

This has caused a number of our clients to have to footnota their non-
agrearnent with some of those unlawful conditions or to negotiate other
solutions to avoid signing grant conditions which BIE cannot lawiully require
thein sign. At tne same time, BIE has recently refused to release our clients’
=nnual funding by the July 1° statutory deadline per 25 U.S.C. § 2606(a)(1)
Unless the wnlawful grant conditions are signed, or some negotiated solution
to address those issues Is worked out. This is a very expensive and
‘nefficient process which could be avoided if a lawful set of school grant
condirions were adopted pursuant to tribal consultation.

Vinile these issues could be addressed In litigation (see, Yankton Sioux

Tribe v. Kempthorne, 442 F.Supp.2d 774 (D.S.D. 2006)), we have sought to
avoid iltigation and have tried to work with BIE to find other solutions.
Ultimartely, however, full trinal consultation will be required to address these

L L

‘csuss. Ve have had this discussion and have repeatedly relayed this
r=cuest for consultation over the past several years with Sabrina McCarthy,
£sg. in the Interior Solicitor's Office, and more recently with Edith Blackwell,
Zsq. in the Interior Solicitor’s Office and with John Harrington, in the
Southeast Regional Field Solicitor’s Office. Mr. Harrington is presently the
Irrzcicr Soliciter who (s rasponsible for advising BIE regarding its tribal
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e has been willing to address this issue—but

consuitation obligations
neither he, nor It ner Ms. McCarthy have succeeded in securing
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engage in tribal consultation regarding the school grant

o]

We have also putb this request directly to David Talayumptewa, BIE's
assistent deputy director for administration. This cccurred most recently at a
meeting in Nashville, Tennessee ON July 22, 2009 where My, Talayumptewa
vias asked to schedule tribal consuitation on the BIE grant conditions.

s o several occasions verbal agreement for consultation sessions
zgarding these school grant conditions has been reached, in every case BIE
This is intolerable. It also violates not only the Presidential
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e
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5 backed out. Th
nsultation policies that have heen in force, but also the particular statutory

Secretary set out at 25 U.S.C. §
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s take this cpportunity to again urge tnat BIE schedule a

Qui C.ien
szries of rezi tribal consultation sessions to talk through all of these issues
=nc generate a set of grant conditions which is consistent with the law and
sur clients’ rights under the law. In concert with the MNational Indian School
roarg Asscciation ("HNISBAY), we have previousty offered and hereby renew
shose offers, Yo work with BIE and the Solicicor’s Office to generate a draft
<ot of school grant conditions consistent with the law, which might then be
considear ‘0 the consultaticn process. BIE also needs (o raconsider the

H
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whole point of generating new grant conditions each year, something not
-ccuired by the statute or the regulations.

“any of our clients have consistently experienced similar problems
sher civisions of Interior, especially the Bureau of Indian Affairs. Most
groblems invelve the unilateral imposition of Interior policies burfed
cf modifications which cannot lawfully be enforced against tribes or
~mizations without their consent. Sze, 25 U.5.C. & 450/(c), Section
5 C.F.R. Part 44.101(c). Too often, this results in avoidable
ase of contract funds If Tribal contractors dispute those
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Many timeas, however, tribal contractors are presented with and sign
csad mmodifications without realizing that huried within them are new
s w/hich cannct lawfully be imposed without their consent. This is not
cr good faith way to proceed. The fzilure to engage in meaningful
| consuitation regarding such pelicies exacerbates the praoblem. Tirue

sztion would surface these kinds of proposed changes so they can be

i
siad 2nd confronted ceilectively before trinal coptractors aire put to an
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it choice in the context of proposed contract

M

individuz! teke it or leav
modifications

A key problem that has emerged from the above is that there is no
ignated “go to” person within the Interior Depariment responsible Tor
ensuring that reguired itrihal consultations actually occur nor are any
sanctions imposed when such required consuliations do not occur or when
Interior personnel sesk to impose conditions on firibes and tribal
crganizations which have not been vetiad through tribal consultation and o
wirhhold critically needed funds unless tribes accede to such requirements.
Accordingly, iF this Administration Is serious about adopting, implementing
and enforcing a meaningful tribal consultation policy, some or all of the
nrovisions of the DIHHS consulfation policy outlined above should be adopted

and integrated into Interior’s own policy.

Our clients fully support the development of a Department-wide Tribal
consultation solicy for DOI. We respectfully request on behalf of the Tribes
and grant scheols we represent that any new tribal consultation palicy
zcknowledge the mandatory consultation provisions such as those set forth
N the Mative American Cducatfo Improvement Act of 2001 at §2011(b)(1)

znd (b)(2){B); and, that DOI create a central de partmental point of contact

(such s a2n Office of Tribal Consultation) with direct access to the
Seeratary’s Office. The Department shouid lecok to the exemplary work in

re i

2a do = by the Department of Health and Human Services.

Ve refer nere to the Depariment of Health and Human ScrvIces
ariment-wide Tribal Consultation Policy issued in 2008." The

Consultation Policy contalns some very noteworthy and
model for other Executive

——

;:rogressive =lements, which could seive as
sranch departments, including Interior, to-wit:

Para. 4 (A) - “Each HHS Operating and 5taff Division (Division)
shall have an accountable process to ensure meaningful and
vimely input by Tribal officials In "he development of tribal
molicies that have Tribal implications.”

o3

Para. 7 (4) - Designating the Office of
nmenital  Affairs as  the entity responsible for
ntation and meonitoring compliance with EQ 13175 and
rment’s Tribal Consultation Policy.

o/ interoovernmental/iribal/docs/tribalconsultationgolicy feb08. pdr).

Page 91 of 206

Lt



alcts
charging and hoiding Division Heads responsible for
imjlﬂmenta’tion of the Consultation Policy; and, Para. 6 (1) and
7 (4), which provide for a single point of contact within
r H HS at a level that provides access to the Immediate Office of
the Sacretary, Deputy Secretary, Regions and Divisions. We also
te that DHHS has appointed a Principal Advisor on Indian
who serves at the point of contact for Indian tribes, and
ihat "[‘ a 2008 DHHS Tribal Consuliation Repori identifies
varnmeantal Affalrs Specialists for each Regional Office
epartmeants such as the Indian Healtn Service.

Para. 6, Objectives, especially Para. 6 (7) with respect fto

Para, 7 (6, 7, and 8) — Describing the responsibilities of various
D~i'—'5 antities such as the Intradepaitn ental r'(::Uncil on Native
arican Affairs, the Regional Offices and HHS Divisions with
espact to Tribal consultation.

We thank vou for the opportunity to comment on ithe development of a
Trihal Consultation Policy for the Depariment of Interfor. The aforementioned
i and grant schools look forward to working with the Department and

ices
request that they be kept apprised of further developments or actions in this
matter.

Sincerely,

VanAMBERG, RCGERS,; \"”3{\
ABEITA & GOMEZ, LLP
®)®)

BY (b)(8)

C. BRYANT ROGERS/
(B)(®)

/DAVID GOMEZ

S Eomez\COI Consoiteiion Lefier Oj.lSl/zi:al.c'ec
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United States Department of the Interior
BUREAU OF INDIAN EDUCATION
South and Eastern States Agency
545 Marriott Drive, Suite 720
Nashville, Tennessee 37214

HRERLY REFER T0:

BIE {Bureau of Indian Education)

Mississippi Band of Choctaw Indians
Honorable Beasley Dsnson, Tribal Miko
P. Q. Box 6010 .

Chottaw, Mississippi 39350

Dear Grantee:

Submitted for your information and use is a ftsting of the statutes and regulatory requirements
that address your responsibifities as a Public Law 100-297 grantee or a Public Law 93-638

Contractor,

-~

e i
The following information is provided for your reference and use. If you have questions about
your responsivifities as a Public Law 100-297 grantee under the following authorities, please
contact your Grants Officer/Education Line QOfficer.

* Elementary and Secondary Education Act of 1965, zs amended, 20 U.S.C. § 6301 et

seq.
Native American Education Improvement Act of 2001, as amended, 25 U.5.C. & 2000 el

seq.

¢« indian Seff-Determination and Education Assistance Act of 1975, as amended, 25

U.5.C. § 450 et seq (for P, L 100-237 grant schioofs only the provisions made

applicable by 25 U.8.C. § 2508)

ingian Self-Determinaticn and Education Assistance Act regulations al 25 C.F.R. Part

800, subparts F, H. | N, P and 900.45, made applicable to P. L. 100-297 grant schools

by 25 CF.R §44.110

Tribally Conlrolled Schools Act of 1988, as amended, 25 U.S C. § 2501 et seq,

+ Tribally Controlled Schools Act regulations, 25 C.F.R. Part 44 _

* Pub. L 101-512, Title 11, § 314, November 5, 1890, 104 Stat 1859, as amended by
Pub. L. 103-138, Title iit, § 308, November 11, 1893 107 Stat, 1416 exlending FTCA
coverage 1o fribaly-conirolled schools operates per Pub. L 100-297 and their
employees, sstout as a note to 25 U.S C. § 450f

+ Indian Chilg Protection and Family Violence Prevention Act, as amended, 25 U.8.C. §
3201 et seq.

+  Victms of Child Abuse Act of 1980, 42 U.S.C. § 13031

OMB Circular A-133, Audits of States, Local Governments and Non-Profit organizations

43 CF R Part 12 (applicable tc P. L. 100-297 school construction projects only)
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« 2CFR. Par 225 Cost Principles for State Local, and Indian Tribal Governments {OMB
Circular A-87) Individuals with Disabilities Education Act, as amended, 20 U.S.C. § 1400
et seq.

* Resource Conservation and Recovery Act, 42 U.S.C. § 6961 et seq. ,

« Special Terms for Awards Made Under the American Recovery and Reinvestment Act
of 2008 (ARRA), (DOE funds and DO funds}

All tribalty controlied grant schools have access 10 the Nalive American Student information
System (NASIS). Some schools have access 1o the Facility Management information Systemn
(FMIS) and 10 the BIE.edu e-mail system. More recently @ new Emergency Management

System (EMS) has been developed and implemented by the Bureau of Indian Affairs and .

addresses Environmental Protection Agency compliancs issues. Your smployees who have
access to tnese system(s) must complete the annuai Security Awareness lraining.

The Environmental Protection Agency (EPA) has besn inspecting BIE scheols and has found
nUmeraus non-compfiances. Each grantes is responsible for ensuring that all ERA non-
compliances are abated in a timely and appropriate manner by dealing dirsctly with the EPA
outside the framework of this grant, Please see the attached assurance statement,

BIE recommends adoplion and implementation of a policy for reporting Suspected Child Abuse
and Neglect (SCAN), a policy ta prohibil celiular phone use and !e;ting while driving, and a
moter vehicle operations policy! For sample pclicies, pleade contact your Grants
Officer/Educatien Line Officer, who can offer copies of BIE's own policies. BIE suggests that
iribally-controlled schools adopt policies at leas! as stringent as the BIE policles,

Piease be reminded thal avaitability of ARRA funds is through September 30, 2011, Further
guidance o address unobligated ARRA balances will be forthcoming,

if there are any questions, please feel free to contact the Grants Officer/Education Line Officer
at{613) 664-6633. We wish you great success in our partnership to educate Indian children.

\
Sincerely,

(b)(8)

-4 (r\ Education Line Officer
v South and Eastern States Agency

r

Education Line Office '

Enclosure(s)

o
53]
=
[6)]
w
o
145]
3
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VANAMBERG, ROGERS, YEPA, ABEITA & GOMEZ, LLP

ATTORNEYS AT LAW

RONALD ] VANAMBERG 005
CARL BRYANT ROGERS (NM, M3 P.O. BOX 1447 ALBUGUERQUR OFRICE
DAYID R, YEPA M) SANTA FE, MM 87504, 1447 1301 LOMAY BOULEYARD, N.W.
CAROLYW J. ABEITA (NM}** (605) 9888579 SUITE ¢
DAVID GOMEZ (NM, NAVAIQ NATION* FAX (£05) 332.7508 ALBUQUERQUE, NEW MEXICO 8?102
. 605) 242-7852
T EATIFIED SPEOIALLT IN THE ARZA OF PEDIRAL 347 BAST PALACE AVENUR FAX (505) 2432983
LB SANTA FE, NEW MEXICO 87501
MEMORANDUM
TO: SABRINA McCARTHY, ESQ.
, \ (b)(®)
FROM: C. BRYANT ROGERS, ESD|
(b)(®)
DATE: JUNE 30, 2010
RE: SCHOOL GRANT CONDITIONS

This Memorandum responds to your email of June 29, 2010,

1. Perhaps the most basic legal reason (in addition to all the other
reasons previgusiy set out in my prior emails) why BIE cannot lawfully
apply the 43 C.F.R, Part 12 and 25 C.F.R, Part 276 grant regulations to
TCSA awards is that TCSA “grants” are not actually grants in the
ordinary sense. Congress has given them a special legal status—the
seme iegal status as Pub. L. 93-638 contracts—not the same legal
status as Pub. L. 93-638 grants, See, 25 U.5.C. § 2503(b)(2) ("
tribalty controlied schools for which grants are pravided under this
chapter snall be treated as contract schools. . .").

This is further evidenced by the statutory requirement that disputes
arising under TCSA “grants” must be handied under the Contract
Disputes Act, 41 U,5.C. Sec. 601 ("CDA") and can be decided by the
Civilian Board of Contract Appeals ("CBCA"). See 25 U.5.C. §. 450m-
1(d}; 25 U.5.C. § 2507(e}. Disputes invelving ordinary grants of the
type to which 42 C.F.R. Part 12 and 25 C.F.R, Part 276 apply are not
covered by the CDA and cannot be decided by the CBCA.

This Is also evidenced by the fact that the Secretary has no discretion
to refuse to agree to a tribal decision to take over operation of their
BIE funded schoois and to administer those schools under a Pub, L.
100-297 grant arrangement, and has no discretion not {¢ award the
reguested Pub. L. 100-297 grant including all funds required by the
statute. 25 U.S.C. § 2503 ("The Secretary shail provide grants to
Indian tribes and tribal organizations--. . .”); 25 U.S.C. §§ 2503 ("The
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grant provided under this Chapter . . . shall consist of . . .“) and 2504
(defining tribal eligibility for TCSA grants),

The Part 276 and Part 12 regulations are intended to apply to true
grants, the award of which is discretionary with the Secretary.
Moreover, those grant regulations contemplate a decision by the
Secretary on how grant payments will be made e.g. via an advance
funding or on a cost reimbursement basis and permit the Secretary to
set conditions respecting to what extent any of these methods wili be
used. £.g, Part 276.10. In contrast, the Secretary Is mandated by
statute to pay the TCSA grantees 80% of their funding for the next
year Iin advance per 25 U.5,C. § 2506(a)(1){A) and provides for how
the batance will be paid in § 2506(a)(1)(B) and at §§ 2506(a){(2}-(6).

25 U.5.C. § 2506(b) also spelis out investment and deposit rules that
apply to this funding which are different that the rules that apply to
ordinary BIA grant funding at 25 C.F.R. § 276.3

The TCSA expressly incorporated 13 of the Pub., L. 93-638 contract
provisions, See 25 U.S5.C. § 2507(a) and {e) and feaves it to the tribes
to decide whether to borrow other Pub. L, 83-638 contract pravisions §
2507(d). The TCSA does not incorporate any of the Pub. L. 93-638
grant provisions set out at 25 U.S.C. § 450h. The Part 276 reguiations
were published under authority of Pub. L. 93-638 in 1975, Those are
the regulations applicable to Pub. L. 93-638 grants awarded per 25
U.5.C. § 450h. This is the only reascn these regulations are still in
force. The origina! Pub. L. 93-638 contract regulations (formerly set
put at 25 C.F.R. Part 271 and 41 C.F,R, Part 14H-70) were superseded
by the 1988 amendments to Pub. L. 93-638 and later replaced with
the present ISDA regulations at 25 C.F.R, Part 900. The Part 276
regulztions are clearly not applicable to TCSA grants.

The TCSA regulations incorporates a number of Pub. L. 93-638
contract regulations. See 25 C.F.R. 33,110, The TCSA regulations do

not incorporate any of the Pub. L. 93-638 grant regulations,

The reason why the 25 C.F.R. Part 44 TCSA regulations are so sparse
and for example do not address e.g. “financial reporting requirements”
or “monitoring and reporting program performance” or “grant
closeouts” as referenced in the 25 C.F.R, Par{ 276 grant regulations at

2
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§§ 276.8, 276.9 or 276,15, is because the statutes which apply to
TCSA grants and ISEF funding, 25 U.S.C. § 2501 et seq. and 25 U.5.C,
g 2001 et seq. (and in particular § 2008 thereof), address these kinds
of reguirements and the BIA may not use the Part 276 (or the 43
C.F.R. Part 12) regulations to impose different requirements
addressing those issues than what the statutes require or authorize
the Secretary to impose. For example, 25 U.S.C. § 2008(i) provides
that 25 U.5.C. § 2008 shall apply to TCSA schools. There is no need
for reguiations to address those same toplcs. Likewise, the other ISEF
provisions which are established by statute at 25 U.S.C. § 2001 et seq.
automatically apply to the TCSA schools Insofar as ISEF funding
calculations are concerned because the ISEF funding 1s how those

schools are supported.

Likewise, the TCSA statute at 25 U.S.C. § 2505(a) basically makes
these TCSA grants perpetual, unless the grantee’s eligibiiity Is lawfully
revoked by the Secretary for the limited reasons set cut at 25 U.S.C. §
25C5(c) per the ISDA reassumption procedures adopted at 25 C.F.R. §
44.110(5). In this regard, they are the legal equivalent of mature
contracts under Title I of Pub. L. 93-638 or Title IV compacts under 25
U.5.C. § 458aa et seqg. There Is no need for “grant closeout”
procedures on grants which are never going to end unless a tribal
grantee decides to retrocede its school operations to the government
or the government successfully reassumes operation of the school
under the ISDA procedures and regulations which are incorporated
into the TCSA Act and TCSA regulations. This is why there is really no
reason for the tribes to be executing a new grant agreement each
year. Instead, what the BIE should be doing is simply executing grant
modification documents to reflect new money awarded each year.

Further, the TCSA statute st 25 U.5.C. § 2506(b) sets out the
statutorily required financial reporting and performance reporting
which BIE can require. This provision expressly bars the BIE from
imposing any other reporting requirements.

Also, unllke grantees who receive ordinary grants which are subject to
25 C.F.R., Part 276 or 43 C.F.R. Part 12, TCSA grantees {and their
emptoyees) are covered by the Federal Tort Ciaims Act ("FTCA”) to the
same extent as Pub. L. 93-638 contractors, See, Pub. L. 101-512 (set
as a note to 25 U,S5.C.A. § 450f). Neither ordinary grantees (nor theijr

employees) are covered by the FTCA.

Finslly, &s naoted above, 25 U.S.C. § 2507(a) borrows 13 Pub, L. 93-
638 contract provisions which cover many of the same issues that are

3
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covered in the Part 276 and Part 12 regulations—but in substantively
different ways.

In other words, the regulatory “gaps” BIE is concerned about and
wishes to fill by the unauthorized imposition of the regular grant
regulations at 25 C.F.R. Part 276 and 43 C.F.R. Part 12 either do not
exist (because the TCSA statute and regulations and 25 U.S.C. § 2008
address those issues) or do exist because the Congress has given the
Interior Department a much more limited role in overseeing the
administration of TCSA funding than as regards ordinary DOI grantees

or Pub. L. 83-638 grants.

Further bolstering the above are the legal doctrines that (a) specific
statutes and regulations control over general ones, (b) more recent
statutes and regulations control over older ones, (c) ambiguities on
whar regulations apply to TCSA awards must be construed in favor of
the position advocated by the tribal grantees as set out here; and, the
fact that the government did not apply or attempt to apply 25 C.F.R,
Part 276 or 43 C.F.R. Part 12 to TCSA awards until very recently
further uridermining any argument that they have all along applied
since 1988. Because of the short time frames within which we are al}
working—to try to get these issues resolved before tomorrow’s July 1,
2010 statutory funding deadiine, we had not included case citations for
the peints set out in this Paragraph 5, but they are all supported by

ampie case law.

The proposed grant instruments which you forwarded last week do not
identify 25 C.F.R. Part 276 or 43 C.F.R. Part 12 as being applicable to
school grantees re their operations money. We do not dispute that
those reguiations apply (except for 43 C.F.R. Part 12.61) to Pub, L.
100-297 school construction project awards. This is because the Part
12 regulations, except for 12.61 were made applicable to school
construction projects awarded under Pub. L. 106-297 by 25 U.S.C. §
2503(b){4){B) for projects over $100,000 (see, my email of June 22,
2010), and the tribes have accepted the recommendations of the
school construction work group that the Part 276 regulations shouid
also be applied to awards for those prejects. Thus, if BIE is willing to
move forward with the form of grant Instruments which we saw last
week, it would be possible to use those instruments (preferably with
the rediine changes we identified) and we can argue later whether

4
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either of those sets of regulations apply under § 11 of Form 424B and
the shorter version of the same form at § 9 {are you sure meant to
include 2 versions of the same form, one of which has 11 paragraphs
and the other of which ¢only has 9 paragraphs?). Those referenced
paragraphs provide that the grantee “Will comply with all applicable
requirements of all other Federai law, executive orders, regulations,

and policles governing this program.”

In other words, It may be that we are oniy arguing about what goes in
the transmittal letter which BIE wants to send and which you have
already agreed will not be considered part of the grant conditions,
while we would prefer that the transmittal letter not contain
misleading information, if proceeding with the proposed form of grant
instruments which you forwarded last week (again, hopefully with out
rediine changes), will permit the timely payment of the first 80%
which wiil be due to our clients (and to alt TCSA grantees) on July 1%,
this might be a better way to proceed than to force us to seek judicial
relief, 1 also wish to point cut that if the BIE fails to meet the July 1%
payment deadline, it will be facing nationwide Prompt Payment Act
interest claims which I would assume the BIE would prefer to avoid.

One closing note: In our redline edits to the events calendar which BIE
nroposed to include in its transmittal letter, we suggested changing the July
2010 inltizl funding deadline to July 1, 2010 to conform to the statute and
gave the statutory cite for that requirement as 25 U.S.C. § 2010(a)(2)(A)(i).
That statutory reference was erroneous; the correct statutory reference is 25

U.5.C. § 2506(a)(2)(A).

T will be in my office tomorrow. Please give me a call, I have been unable to
reach you by teleptione the last two days.

CaR/jt

S:\Rogers\Choctaw\CORRESPO\Email ko Sabrina McCarthy (BIE) 063010.d0¢
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United States Department of the Interior
BUREAU OF INDIAN EDUCATION
South and Eastern States Agency
545 Marriott Drive, Suite 720 e
Nashville, Tennessee 37214 -
JUL 2 2000 L 200

NRIFLY REFER TS

BIE (Bureau of Indian Education)

RECEIVED

Mississippi Band of Choctaw Indians

Honorable Beasley Denson, Tribal Miko ]
P. O. Box 8010 AUG 24 2010
Choctaw, Mississippi 39350 ATTORNEY

GENERAL'S OFFICE
Dear Grantee:
Because the Bureau of Indian Education {BIE) has received many questions about the

conditions that attend Public Law 100-297 grants, this letter lists, for your convenience, legal
authorities and responsibilities that pertain to Public Law 100-297 grantees, This letter sets out

some information which BIE wishes to call {o_your attention. You have not been asked to agree

fo The mafiers addressed in this letter or in the enclosed school year 2010-2011 grant calendar.

Neither that calendar nor this fransmitial lefer are a part of your ondtions T

if you have questions about your respaonsibilities as a Public Law 100-297 grantee under the
‘ollowing authorities, please get in touch with your Grants Officer/Education Line Officer.

* Elementary and Secondary Education Act of 1665, as amended, 20 U.S.C. § 6301 et
seq.

* Native American Education Improvement Act of 2001, as amended, 25 U.S.C. § 2000 et
seg.

¢ Indian Self-Determination and Education Assistance Act of 1975, as amended, 25
US.C. § 450 et seq. (for P. L. 100-297 grant schools only the provisions made
applicable by 25 U.8.C. § 2508)

* Indian Self-Determination and Education Assistance Act regulations at 25 C.F.R. Part
800, subparts F, H, I, N, P and 900.45. made applicabte to P. L. 100-297 grant schools
by 25 C.F.R. § 44.110

» Tribally Controlled Schools Act of 1888, as amended, 25 U.S.C. § 2501 et seq.

» Tribally Controlled Schools Act reguiations, 25 C.F.R. Part 44

« Pub. L. 101-512, Title 11, § 314, November 5, 1990, 104 Stat, 1958, as amended by
Pub. L. 103-138, Title 11, § 308, November 11, 1993, 107 Stat, 1416 extending FTCA
coverage to tribally-controlled schools operated per Pub. L. 100-297 and -their
employees, set out as a note to 25 U.S.C. § 450f _

» Indian Child Protection and Family Violence Prevention Act, as amended, 25 U.S.C. §

3201 et seq,

» Victims of Child Abuse Act of 1990, 42 US.C. § 13031 =
*  OMB Circular A-133, Audits of States, Local Governments and Non-Profit organizations

Page 2
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43 C.F.R. Part 12 (applicablie to P. L. 100-297 school construction projects only)
2 C.F.R. Part 225, Cost Principles for State Local, and Indian Tribal Governments (OMB
Circular A-87) individuals with Disabilities Education Act, as amended, 20 U.S.C. § 1400

et seq.
* Resource Conservation and Recovery Act, 42 U.S.C. § 6961 et seq.

* Special Terms far Awards Made Under the American Recovery and Reinvestment Act
of 2009 (ARRA), (DOE funds and DOI funds)

All tribally controlled grant schools have access to the Native American Student Information
System (NASIS). Some schools have access to the Facility Management information System
(FMIS) and some to the BIE.edu e-mail system. Your employees who have access to these
system(s) must complete the annual Security Awareness training.

The Environmental Protection Agency (EPA) has been inspecting BIE schools and has found
numerous non-compliances. Each grantee is responsible for ensuring that all EPA non-
compliances are abated in a timely and appropriate manner by dealing directly with the EPA

outside the framewaork of this grant.

BIE recommends adaption and implementation of a policy for reporting Suspected Child Abuse
and Neglect, a policy to prohibit cell phone use and texting while driving, and a motor vehicle
operations policy. For sample policies, please get in touch with your Grants Officer/Education
Line Officer, who can offer copies of BIE's own policies. BIE suggests that tribally-controlled
schools adopt policies at least as stringent as the BIE policies.

New language will apply to the use of GSA vehicles, beginning July 1, 2010. Grantees will
receive the new language to amend their grants as of July 1, 2010. Enclosed is a list of
resources for information and a calendar of grant due dates. If there are any questions, please
feel free to contact the Grantg Officer/Education Line Officer at (615) 564-6639. We wish you

great success in our partnership to educate Indian children.

Sincerely,
(0)(6)

~ducation Line Officer
South and Eastern States Agency
Education Line Office

Enclosure(s)
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DEPARTMENT OF DINE EDUCATION

THE NAVAJO NATION
P.O. Box 670 = Window Rock, Arizona 86515
PHONE: 928.871.7475 = FAX: 928.871.7474

Ben Shelly
President

Rex Lee jim
Vice-President

Navajo Nation Position Statement:

The Bureau of Indian Education Elementary and Secondary Education

Flexibility Wavier Request
July 20, 2012

The goal of the Navajo Nation is to develop an educational system that endorses its culture, sustains its language, and
promotes the academic success of its children and adults. The Navajo Nation is taking initiatives to develop a functional
department of education that would implement initiatives and polices as a Sovereign State. As such, the Navajo Nation
does VOT support the Bureau of Indian Education’s Flexibility NCLB Wavier.

The Navajo Nation outlines 3 major reasons why not support the BIE’s NCLB flexibility Wavier:

L.

Federal law stipulates that Flexibility Waivers are only available to state educational agencies; the BIE is not
federally recognized State Educational Agency. The BIE’s oversight of NCLB accountability for BIE funded
schools comes from a 2001 agreement between the Departments of Interior and Education which grants BIE
“...responsibilities comparable to those of a State Educational Agency (p.4)...and “...shall remain in effect
for the period for which the NCLB reauthorizes the ESEA” (p.2). NCLB has not be reauthorized since 2008,
which raises questions about whether authority for the agreement is still legal. More, Section 9401 of NCLB,
which BIE references in its Flexibility Waiver as the authority for its proposal, extends the same right for
waivers to LEAs, Indian Tribes, and schools (as BIE notes in footnote 5 of its document). The Navajo
Nation’s position is that the BIE does not have the authority to apply for a Flexibility Waiver under current
law.

The U.S. Department of Interior with its administration of BIE has failed the Navajo Nation. BIE schools on
the Navajo Nation continue to fail the students and Navajo communities. During the school year 2010 to 2011
64% of BIE schools on the Navajo Nation have not met Adequate Yearly Progress (AYP).

The BIE Flexibility Wavier fails to address the needs of American Indian students and is not representative of
current issues impacting American Indian students. Since the Government Accountability Office’s report of
2009 citing BIE failure to help schools the BIE Flexibility Wavier does not address the concerns raised in the
report. The BIE continues to fail to help schools, tribes and students.

The following points elaborate the rational for not supporting the BIE ESEA flexibility wavier:

1.

The vast majority of Navajo students in the BIE schools (65%), do not meet academic standards as spelled
out by NCLB law. The flexibility wavier does not describe a plan to address this issue. The flexibility wavier
is broad and ambitious without specific information to meet student needs.

The flexibility wavier fails to describe how students will be college and career ready when there is
explanation of college and career ready outside of academics. Most BIE schools are K-6 and K-08 there is no
discussion on how these schools will work with state public schools for seamless transitions of students into
the public system.

BIE opted not to write a state accountability plan. Instead they directed there schools to implement and use
the criterion reference test of the state accountability plan of which they were located. The flexibility wavier
is unclear as to what is being waived in the state accountability plan and assessments and AYP.

The BIE plan is vague in terms of coordination between teacher preparation and transition to the common
core, how their plan will be implemented and sustained.
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5. There is no discussion why BIE will use an interim assessment instead of using current state CRTs. The
proposed interim assessment developed by Northwest Evaluation Association (NWEA) has not been peer
reviewed or approved by U.S. Department of Education. This is out of order.

6. There is no discussion of the relative differences or merits of the NWEA, state assessments, PARCC or
SBAC assessments.

Navajo Sovereignty In Education

1. In 2005 the Navajo Nation's Tribal Council passed the Sovereignty in Education Act, which explicitly
recognizes the authority and responsibility of the Navajo government for the education of its people.

2. The successful education of Navajo children will require the engaged commitment of parents and
communities embedded in the culture and values of the Diné People. The Navajo Nation's Department
of Diné Education has been developing Navajo curriculum related to key Navajo standards: culture,
language, history, governance, and character (ké).

3. The Navajo Nation has submitted, through the BIE, a Consolidated Accountability Workbook to the U.S.
Department of Education on May 28, 2009. The BIE has completed its peer review process and the
Navajo Nation has responded to comments of the peer review committee and has rewritten and
resubmitted the Accountability Workbook. The BIE has not responded to the Navajo Nation rewrite to
the Navajo Nation Accountability Workbook.

4. The Navajo Nation Accountability Workbook gives the Department of Diné Education authority that
would explicitly oversee the 34 Tribally controlled BIE grant schools located within the boundaries of
the Navajo Nation.

5. In closing, Western education through the BIE and state public schools system, have been on the Navajo
Nation for 142 years. We need to take more responsibility for our students to ensure that they receive a
quality education because of the mere fact that these students are our future. When a quality education is
absent from the lives of the students it seriously impacts the livelihood of the Navajo Nation. Our people
need the basic academic skills to raise healthy families and to make positive contributions to our Navajo
communities and society. The Navajo Nation absorbs the impact to the education of our people. We seek
more control of our destiny and our nation through the development of a Navajo Education system that
preserves our language and culture while providing a sound core academic content in reading, writing,
math and science. As such, the Navajo Nation does not support the BIE NCLB Flexibility Wavier.

(b)(8)

be Fhalao

Rex Lee Jim, Vice President, Navajo Nation

Page 103 of 206




Fond du Lac Band of Lake Superior Chippewa

1720 Big Lake Rd.
Cloquet, MN 55720
Phone (218) 879-4593
Fax (218) 879-4146

Chairwoman
Karen R, Diver

Secretary/Treasurar
Ferdinand Martineau, Jr.

Dist. 1 Representative
Wally Duopuis

Dist. Il Representative
Sandra M. Shahiash

Dist, [T Representative
Mary 8. Morthrup

Execuitve Director,
Tribal Programs
Chuock Walt

Reservation Business Committee
June 14, 2012

BIE ESEA Flexibility Request Comments
Office of Assistant Secretary - Indian Affairs
U.S. Department of the Interior

Mail Stop 4141 MIB

Washington, DC 20240

The Fond du Lac Band of Lake Superior Chippewa, on hehalf of the Fond du
Lac Ojibwe School (a Tribally Controlled K-12 school) is submitting tbe
following comments and input on the Bureau Of Indian Education ESEA
Flexibility Request.

We are committed to supporting BIE if the proposed plan were amended to
1) fairly and accurately measure the performance of all schools; 2) identify
Title 1 schools that need the most assistance; 3) give schools the financial
assistance needed to address needs and achieve meaningful school
improvement; and 4) recognize our unique status as tribally-controlled
schools and work with us as equal partners.

1. The BIE’s efforts to focus on accountability for all BIE-funded schools are
shared values. We, too, support schools making significant and demonstrated
gains and progress toward improvement of student achievement and the
quality of instruction.

2. The Ojibwe School is one of “those” schools under tribal control. BIE
states in the flex plan that %, . . BIE therefore does not directly manage. . .Or
directly control schools in its system [and] has profound implications for
sweeping reform efforts, which must be considered.” The implication here is
that if BIE does not control, then progress wili not he made. This position of
control is a consistent theme throughout BIE’s flex plan.
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3. BIE states that its flex plan is “[a] strategy to assist the tribal schools in
adopting evaluation and support systems designed to increase the quality of
instruction for students and improve student achievement has yet to be
developed.”

It needs to be pointed out that the Ojibwe School has demonstrated and
has hard evidence that it is making significant gains in student achievement.
Thanks to BIE's support and current program and funding sirategy our
school has dramatically improved both its reading and math pregrams,

In addition, we have invested in continuous sehool improvement
implementing rigorous monitoring and evaluation methods that hold our
school accountable for making effective, data driven decisions on
instructional methods and learning strategies, annual evaluations of
administrative, teaching and all support personnel, curriculum, student
behavior, student support, and parental involvement and effective
communication.

These accomplishments are readily evidenced in Native Star (June 2012);
AdvancED Quality Assurance Review Accreditation Progress Report (May
2012); BIE's DPA Special Education Integrated Monitoring Process
(SEIMP) Report (October 2011); BIE's School Safety and Security Site Visit
& Survey (March 2012); Minnesota Comprehensive Assessments I1’s (2011);
Conguest Consulting For Reading Direct Instruction (May 2012); Math
Direct Instruction Consultant (May 2012); Response To Intervention
Consultant - Cooperative Educational Shared Services, (May 2012); Infinite
Campus/NASIS (current); Minnesota Automated Reporting Student System

(MARSS),

4. BIE stresses that tribally-controlled schools like the Fond du Lac Ojibwe
School develop policies on their own. It is true that with direct involvement
and support of the Fond du Lac Ojibwe School Board and Fond du Lac
Tribal Council the Ojibwe School does develop and implement policies that
establish clarity and consistency. Federal Policy supports trihal
self-determination and self-governance.

BIE states that they can only suggest or encourage tribally-controlled
schools to adopt key policies, BIE cites examples of policies that BIE
developed on Suicide Prevention and Early/Post Intervention stating it is
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mandatory for BIE-operated schools but not tribally-controlled schools to
adopt these policies.

This is one example of how BIE generalizes claims as if tribal governments
lack the skills and conviction to identify needs and then address those needs
with policies. The facts are that the Fond du Lac Reservation has developed
policies and procedures regarding many educational, social, and economical
needs and among these include policies on teen and adult suicide.

The school has policies in place specific to suicide issues. Each school year
the Ojibwe School provides orientation and training to all school staff on
Child Protection Policies and Procedures, When the school year begins and
students return, students receive training on how to use and access various
support programs, including TXT4Life - a process where students can text
(and/or eall) for guidance and support when dealing with suicidal issues.
Student support and annual training also includes topics and program such
as “Mental Health and Rural Teens: Suicide Risks and Preventive Factors”
and “Does Bullying = Suicide.”

5. BIE states that its “. . . dilemma is twofold. One, treating schools as LEAs
means that individual schools, many small in size, are responsible for
carrying-out LEA activities, which are beyond their organizational capacity.
Two, assignment of LEA status to schools undermines BIE’s effort to fulfill
LEA responsibilities at ELO/ADD level.”

Does BIE believe that it is beyond Fond du Lac’s organizational capacity
to fulfill ity obligations and responsihilities as LEA? We have not heard this
position (arguing LEA status) from BIE in the recent past. Again, the
reoccurring theme of control in BIE’s flex plan resonates more than offering
actual planning or strategy suhstance to impact school improvement.

6. BIE’s Historical P¢rupective section again resonates in the tone of control
instead of meaningful strategy and planning, BIE questions tribal schools
status as LEA stating “. . . what is a LEA in the BIE. system complicates the
task of the development of teacher and principal evaluation and support
systems by LLEA’s for approval by the BIE acting as SEA., . . .BIE can
implement reforms only in schools it operates, BIE cannot require the trihal
schools to adopt teacher and principal evaluation and support systems ....”
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BIE’s purpose for alipning the issue of LEA status and school reform is
confusing. If the question is how many schools have formal personnel
evalnation policies then ask the question, Why infer that LEA status would
interfere with adopting policies that impact making good decisions? And BIE
does not implement reforms: schools implement reforms.

Fond du Lac has a formal policy that requires that all employees receive
annual evaluations and performance ratings. For the school a site-based
performance evaluation team performs annual evaluations. The team
consists of a grade level teacher from K-4, 5-8, and 9-12. In addition, the
team consists of a reading coach, math coach, building principal, and
superintendent. Education personnel complete a self-evaluation at mid-year;
the evaluation is then provided to the evaluation team for monitoring and
input for the balance of the year. All personnel receive a final evaluation at
the end of the year reflecting strengths, areas of attention, and
recommendations. Personnel must also complete an Individual Development
Pian for the upcoming year which is filed with the school’s onsite license
renewal committee,

7. BIE states that “. . . BIE funded schools will continue to be among the
[owest performing in the nation . ... [t]he lack of a unified accountability
system has severely hampered the ability of BIE to implement school
improveinent initiatives.”

At what point in this flex plan will BIE reflect on its own failed
responsibility to bring about positive change to impact student success? Does
anyone believe for a moment that BIE changing its authority from current
into SEA will change anything? Rather than focusing on the negative as
perceived by BIE in this flex plan, the BIE ought to rethink its responsibility
and role and focus on identifying what the schools need and invest
accordingly. When in any improvement initiative is it useful to use language
of control to any benefit?

When has control impacted American Indians for anything positive? Ounr
entire American Indian history has been one of being controlled. And now,
once again, our children and education are heing used aguinst our better
judgments. The history of assimilation is not forgetten; as we remember well,
federal edncation policies impacted all nations with lasting effects. We cannot
forget the lessons of history or it will certainly repeat.
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8. BIE’s goal of replacing AYP with an Accountability Index (AI) makes
sense. We have long recommended that multiple measures more accurately
demonstrate performance and reduce the stigma that a school “failed” when
in fact it may have achieved numerous AYP ratings,

BIE is enconraged to expand its measnrement of graduation rates. We
reconmend that BIE review Minnesota’s funetional specifications for
Minnesota Graduation Rates, that includes providing ratings for the typical
4-year graduate, but also year 5 and 6 graduates (ESEA Flexibility Request,
Minnesota Department of Education).

Our records indicate that many more of our American Indian students
graduate in year 5 or 6 in comparison to the norm of year 4 graduates. We
believe that graduating American Indian students is more important than
some arbitrary time frame for that to occur.

9. BIE’s plans to invest and expand opportunities for schools in Science,
Technology, Engineering, and Mathematics (STEM) curriculum is
encouraging,

The Ojibwe School’s curriculum is aligned with the State of Minnesota®’s
Standards and Assessments (School Board approved and adopted 1996), We
use the Minnesota Math and Science Frameworks and the Blueprint for
Literacy Plan and related extensive menus of support to build teaching
capacity to improve service delivery of STEM college and career ready
standards,

We recommend that BIE expand the effective strategy of developing and
implementing a coaching/teaching model. The effectiveness of this investment
is evideniced by the results of our reading and math coach strategy. We are
on pace to again make AYP in Reading and our Math program has
demonstrated extremely large measurable student growth. We have adopted
and follow BIE’s strategy to make improvements in reading and math and
the benefits have generated great results,

Other related henefits of implementing this coaching model have resulted
in reduced student behaviors; reduced referrals of students for special needs
evaluation; increased academic achievement; greater use of instructional
time; increased and more effective teacher/parent communication specific to
discussions of how their child is progressing; and a modified report card that
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replaced letter grades with more accurate and descriptive langunage that
measures students growth.

Overall Comments

BIE's intent as presented in the ESEA Flexibility Request is not clear. BIE
states that “These changes will affect only one-third of the schools in the
system, the BIE-operated schools, Related, a wildeard is the
tribally-controlled scbools, since BYE does not directly econtrol these schools
and therefore cannot as readily implement reforms as it can in BIE-operated
schools.”

BIE’s plan is predictable. It is punitive and seeks to establish its
educational credibility on its lack to control. It lacks any effort to reform or
restructure itself to become viable in order to ¢create a more collaborative
and supportive agency to support all schools.

BIE has no overall Plan for Education. For consideration BIE might
ground its plan for school improvement on: 1) Identifying and Securing
Funding for the Future; 2) Better Early Childhood Education; 3) Reading
Well by 3™ Grade; 4) Support Teaching for Better Schools; 5) Better Testing,
Better Results; 6) Become an Agency t<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>