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Resolution Letter 

 

Dear Dr. Smith: 

 

This letter is to advise you of the outcome of the complaint that the Office for Civil Rights 

(OCR) of the U.S. Department of Education (the Department) received on June 3, 2016 against 

Queen’s Grant High School (the School).
1
  The Complainant filed the complaint on behalf of her 

son (the Student), who is a former student at the School.  The Complainant alleged that the 

School discriminated and retaliated against the Student on the basis of disability (Autism) during 

the 2015-2016 school year.  Specifically, the complaint alleged that: 

 

1. The School discriminated against the Student on the basis of his disability, by failing to 

provide the Student with the following special education and related aids and services, as 

required by the Student’s Individualized Education Program (IEP) for school year 2015-

2016: 

a. Speech therapy support; 

b. Certified special education teachers in the classroom; and 

c. Guided notes in his science class. 

2. In retaliation for the Complainant’s advocacy, the School failed to implement the 

Student’s IEP, as described in Allegation 1. 

 

OCR enforces Section 504 of the Rehabilitation Act of 1973 (Section 504) and its implementing 

regulation at 34 C.F.R. Part 104, which prohibit discrimination on the basis of disability in 

programs and activities that receive Federal financial assistance from the Department.  OCR also 

enforces Title II of the Americans with Disabilities Act of 1990 (Title II) and its implementing 

regulation at 28 C.F.R. Part 35, which prohibit discrimination against qualified individuals with 

disabilities by public entities, including public education systems and institutions, regardless of 

                                                 
1
 Because OCR identified the North Carolina State Board (the State Board) as a necessary party to the complaint, the 

State Board responded to Allegation 1. 
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whether they receive Federal financial assistance from the Department.  Because the School 

receives Federal financial assistance from the Department and is a public education institution, 

OCR has jurisdiction over it pursuant to Section 504 and Title II. The laws enforced by OCR 

prohibit retaliation against any individual who asserts rights or privileges under these laws or 

who files a complaint, testifies, or participates in an OCR proceeding. 

  

In reaching a determination, OCR reviewed documents provided by the Complainant and the 

School; and interviewed the Complainant and School staff.  After carefully considering all of the 

information obtained during the investigation, OCR determined that Allegation 1(a) and 

Allegation 1(b) were resolved pursuant to a state internal grievance process, and therefore took 

no further action regarding those allegations.  However, OCR identified compliance concerns 

regarding Allegation 1(c), which the School agreed to voluntarily resolve through a Resolution 

Agreement pursuant to Section 302 of OCR’s Case Processing Manual.  In addition, OCR found 

insufficient evidence to support Allegation 2. 

 

OCR’s findings and conclusions are discussed below.  

 

Factual Background 

 

The Student attended the School and was enrolled in XXXX for the 2015-2016 school year.
2
  

During the Student’s enrollment in the School, the Student’s IEP stated that he was classified as 

having Autism and Speech and/or Language Impairment.  In addition, the Student’s IEP required 

that the School provide him with special education and related aids and services, including the 

following: an opportunity for testing in a separate setting; modified assignments; modified tests; 

guided notes; nonverbal direction as needed; and multiple testing sessions as needed. 

 

Allegation 1: Legal Standards and Analysis 

 

With respect to Allegation 1, the Complainant alleged that the School discriminated against the 

Student on the basis of his disability, by failing to provide the Student with the following special 

education and related aids and services, as required by his IEP for school year 2015-2016: (a) 

speech therapy support; (b) certified special education teachers in the classroom; and (c) guided 

notes in his science class. 

 

The Section 504 regulation, at 34 C.F.R. § 104.33, requires school districts to provide a free 

appropriate public education (FAPE) to students with disabilities.  An appropriate education is 

regular or special education and related aids and services that are designed to meet the individual 

educational needs of students with disabilities as adequately as the needs of students without 

disabilities are met and that are developed in compliance with Section 504’s procedural 

requirements.  Implementation of an IEP developed in accordance with the Individuals with 

Disabilities Education Act is one means of meeting this standard.  OCR interprets the Title II 

regulation, at 28 C.F.R. §§ 35.103(a) and 35.130(b)(1)(ii) and (iii), to require school districts to 

provide a FAPE to the same extent required under the Section 504 regulation. 

 

                                                 
2
 The Student attended the School for XXXX, including the 2015-2016 school year.  For the current 2016-2017 

school year, the Student is XXXX. 
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In a letter dated September 1, 2016, the North Carolina State Board of Education (the State 

Board) informed OCR that on August 1, 2016, the State Board’s Department of Public 

Instruction (DPI), Exceptional Children (EC) Division, received a complaint from the 

Complainant filed on behalf of the Student.  The State Board reported that the Complainant filed 

similar allegations to those stated with respect to Allegation 1(a) and Allegation 1(b) of the 

instant OCR complaint (which pertained to the provision of speech therapy support and certified 

special education teachers in the classroom) as well as other allegations not raised in her OCR 

complaint.  However, OCR determined that the Complainant did not raise Allegation 1(c) in her 

State Board complaint, which pertained to the provision of guided notes in the Student’s science 

class. 

 

Allegation 1(a) and Allegation 1(b) 

 

Specifically, OCR’s review of the Complainant’s State Board complaint indicated that the 

Complainant alleged that the School discriminated against the Student on the basis of disability.  

Specifically, the complaint alleged that the School failed to:  evaluate the Student in a timely 

manner; follow the required evaluation procedures; provide a copy of procedural safeguards; 

provide an adequate IEP; and implement provisions of the Student’s IEP with respect to speech 

therapy and instruction for certified special education teachers.  Based upon the Complainant’s 

allegations, DPI investigated whether the School:  (1) followed the required evaluation 

procedures; (2) provided the Complainant with a copy of procedural safeguards; (3) developed 

an IEP based on the Student’s unique needs; (4) reviewed and revised the IEP as necessary; (5) 

provided speech therapy according to the Student’s IEP; and (6) provided specifically designed 

instruction by a certified special education teacher.   OCR determined that Issue 5 and Issue 6, 

which pertain to the provision of speech therapy and specifically designed instruction by a 

certified special education teacher, are substantially similar to the concerns raised in Allegation 

1(a) and Allegation 1(b) of the instant OCR complaint. 

 

In a September 30, 2016 investigative final report, DPI issued a finding of noncompliance, which 

required corrective action with respect to Issue 1 and Issues 3-5, as described above.  However, 

DPI found insufficient evidence of noncompliance for Issue 6 pertaining to whether the School 

provided specifically designed instruction by a certified special education teacher.
3
 

 

With respect to Allegation 1(a) and the School’s alleged failure to provide the Student with 

speech therapy support as required by his IEP, DPI’s investigation determined that on July 20, 

2015, the IEP team developed an IEP that provided for weekly 30-minute intervals for speech 

and language services.  Despite this provision, DPI determined that for the 2015-2016 school 

year, the School did not render services in accordance with the Student’s IEP.  Rather, the 

School provided documentation that the Student received speech services on January 14; 

February 8; March 1; March 8; March 24: April 14; April 26; and May 9, 2016.  The days 

outlined totaled a mere four hours of direct service.  Accordingly, DPI found the School in 

noncompliance regarding its failure to implement the Student’s IEP with respect to speech 

therapy support. 

 

                                                 
3
 Because the Student’s 2014-2015 evaluation was beyond the one-year timeline to file a complaint, DPI did not 

render a compliance decision regarding Issue 2. 
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Regarding Allegation 1(b) and the School’s alleged failure to provide the Student certified 

special education teachers as required by his IEP, DPI determined that the Student’s IEP required 

specially designed instruction in English for 15 minutes a day, five days a week, in the general 

education classroom; and in English Language Arts for 15 minutes a day, five days a week in the 

special education classroom.  DPI’s investigation found that the Student’s special education 

teacher had a current teaching license to teach students with disabilities (Grade K-12).  

Moreover, the special education teacher’s license indicated that the teacher was considered 

highly qualified under state teaching license requirements.  Because the teacher was considered 

highly qualified with proper licensing, DPI found insufficient evidence to support Complainant’s 

contention as alleged. 

 

Generally, OCR will not conduct its own investigation of a complaint allegation that already has 

been investigated through a state’s formal complaint process, such as DPI.  Instead, OCR 

reviews the investigation and resolution of the allegation.  Here, and based on the foregoing, 

OCR determined that DPI investigated the same issues as raised in Allegation 1(a) and 

Allegation 1(b) of the instant OCR complaint, utilizing a comparable resolution process under 

comparable legal standards.  Specifically, OCR reviewed DPI’s complaint adjudication 

procedures, as well as the findings of the complaint and supporting documentation submitted by 

the Complainant and the School, including the Student’s IEP.  OCR found that the evidence 

presented supported the conclusions reached in DPI’s complaint investigation final report.  

Therefore, in accordance with Section 110 of our Case Processing Manual, OCR will take no 

further action regarding Allegation 1(a) and Allegation 1(b). 

 

Allegation 1(c) 

 

However, because the Complainant did not raise Allegation 1(c) in her State Board complaint, 

OCR continued to investigate whether the School failed to provide the Student with guided notes 

in his science class, as required by the Student’s IEP, for school year 2015-2016. 

 

As stated above, the Student’s IEP for the 2015-2016 school year required that the School 

provide the Student with guided notes in core subjects such as Math, English, History, and 

Science.  The Student’s IEP further specified that the Student’s teacher was responsible for 

providing guided notes on topics that are comprehensive. 

 

The Complainant told OCR that the Student did not receive guided notes from his science 

teacher (the Teacher) throughout the 2015-2016 school year.  She alleged that, although she 

frequently emailed the Teacher to request guided notes, the Teacher remained unresponsive to 

her email requests.  To support her allegation, the Complainant submitted to OCR several emails 

that she sent to the Teacher between September and October 2015.  OCR reviewed the emails 

that the Complainant provided, which corroborated that she informed the Teacher of the 

Student’s IEP provision for guided notes, particularly in response to the Student’s failing grade 

during the timeframe around  September and October 2015.
4
  Although the Teacher responded to 

                                                 
4
 Although OCR requested copies of all correspondence throughout the school year between the Complainant and 

the Teacher, the Complainant sent the few emails referenced during the September 2015 and October 2015 

timeframe. 
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one of the Complainant’s emails on October 22, 2015 regarding the Student’s progress, he did 

not dispute whether he had, in fact, provided guided notes to the Student. 

 

The Complainant further reported that she raised her concerns with School administrators.  

Although she could not recall the specific timeframe, the Principal informed OCR that “in early 

May 2016, [the Complainant] notified the school that [the Student] was not receiving his guided 

notes in [the Teacher’s] class.”
5
  Consequently, he reported that on May 5, 2016, he, along with 

the EC Coordinator, met with the Teacher regarding the complaint.  During the meeting, the 

Principal recalled that the Teacher acknowledged that while he gave the Student guided notes,   

he did not consistently provide the Student with guided notes.  Specifically, the Principal told 

OCR that the Teacher “indicated that he did give guided notes to the Student but not all of the 

time.”  

 

Although there is dispute in the testimony between the Complainant and the School regarding the 

extent to which the Student did not receive guided notes in Science, there is sufficient evidence 

to establish that the Teacher failed to consistently implement a component of the Student’s IEP.  

Therefore, OCR next considered whether the School’s failure to implement this provision of the 

Student’s IEP resulted in a denial of FAPE.  To do so, OCR considered whether the School’s 

failure to implement the Student’s IEP had an adverse educational impact. 

 

The Student’s Science class met five times a week through the 2015-2016 school year.  Although 

the Complainant reported that the Student had a failing grade of a “D” or “F” during the first 

quarter of the class, OCR reviewed the Student’s academic record, which indicated that the 

Student maintained a C average throughout the four quarters of the academic year.  The 

Student’s class average in Science was lower than his performance in Visual Arts, Math, and 

English and Language Arts in which he earned a grade of “B” or better, but comparable to the 

grades he received in English III and American History.  Because the Student received similar 

grades in other core subjects, OCR determined that the Student’s Science grade, standing alone, 

is not dispositive evidence that the School’s failure to provide guided notes in Science had an 

educational impact.  

 

Nevertheless, OCR is concerned that the School’s failure to provide guided notes had an 

educational impact, and thus amounted to a denial of FAPE.  Both the Complainant and the 

Principal reported that the Student did not receive retroactive notes to compensate for instances 

in which the Teacher did not initially provide guided notes per the Student’s IEP.  Moreover, the 

length of time between the Complainant’s initial complaint in September 2015 and her 

subsequent complaint raised with the Principal in May 2016 concerning guided notes for science, 

suggests that concerns regarding the School’s failure to implement the Student’s IEP in this 

regard remained ongoing throughout the 2015-2016 school year.  

 

However, in order to establish sufficient evidence of an adverse educational impact, OCR 

requires further evidence to corroborate the timeframe in which and frequency with which the 

Student did not receive guided notes for science, as required by his IEP. 

 

                                                 
5
 The Teacher is no longer employed at the School.  OCR was unable to contact the Teacher to interview him for the 

purposes of OCR’s investigation. 
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Based on the foregoing, and considering OCR’s concerns regarding the educational impact of the 

School’s failure to implement the Student’s IEP, the School expressed interest in resolving this 

matter.  Accordingly, OCR negotiated a Resolution Agreement with the School to remedy the 

concerns OCR identified with respect to Allegation 1(c), pursuant to Section 302 of OCR’s Case 

Processing Manual. 

 

Allegation 2: Legal Standards and Analysis 

 

Regarding Allegation 2, the Complainant alleged that in retaliation for her advocacy, the School 

failed to implement the Student’s IEP, as described in Allegation 1. 

 

The Section 504 regulation, at 34 C.F.R. § 104.61, which incorporates the procedural provisions 

of the regulation implementing Title VI of the Civil Rights Act of 1964, prohibits retaliation 

against any individual who asserts rights or privileges under Section 504 or who files a 

complaint, testifies, or participates in an OCR proceeding. 

 

When analyzing a claim of retaliation, OCR will consider:  1) whether the complainant engaged 

in a protected activity (e.g., filed a complaint or asserted a right under a law OCR enforces); 2) 

whether the recipient took a materially adverse action against the complainant/injured party; and 

3) whether there is a causal connection between the protected activity and the materially adverse 

action.  If all these elements are present, this establishes an initial, or prima facie, case of 

retaliation.  OCR then determines whether the recipient has a legitimate, non-retaliatory reason 

for its action.  Finally, OCR examines whether the recipient’s reason for its action is a pretext, or 

excuse, for unlawful retaliation. 

 

OCR first considered whether the Complainant engaged in a protected activity.  An individual 

engages in a protected activity if she opposes an act or policy that she reasonably believes is 

discriminatory or unlawful under one of the laws that OCR enforces, or makes a complaint, 

testifies, assists, or participates in any manner in an OCR investigation, proceeding, or hearing.  

OCR determined that the Complainant raised concerns with the School’s EC Coordinator and 

Principal that the School had failed to implement the Student’s IEP during the 2015-2016 school 

year; and she otherwise engaged in a disability-related advocacy on behalf of the Student.  

Accordingly, OCR determined that the Complainant engaged in a protected activity. 

 

OCR next considered whether the School took a materially adverse action against the Student.  

An adverse action is something that could deter a reasonable person from engaging in further 

protected activity.  Here, the Complainant alleged that the School failed to implement the 

Student’s IEP.  As discussed with respect to Allegation 1(a) and Allegation 1(b), the DPI 

determined that the School failed to implement the Student’s IEP with respect to the provision of 

speech therapy support and certified special education teachers in the classroom; and, regarding 

Allegation 1(c), OCR has concerns that the School failed to implement the Student’s IEP with 

respect to the provision of guided notes in the Student’s science class.  Because the School’s 

failure to implement the Student’s IEP could amount to a denial of FAPE, OCR found that the 

School’s actions could deter a reasonable person from engaging in protected activity and, 

therefore, constituted a materially adverse action against the Student. 

 



Page 7 – OCR Complaint No. 11-16-1386 

Finally, OCR reviewed whether there is a causal connection between the protected activity and 

the materially adverse action.  Generally, a causal connection is established when a materially 

adverse action occurs within a short proximity following protected activity.  Here, the 

Complainant specifically reported that the School’s failure to implement the Student’s IEP 

occurred prior to her protected activity and, therefore, prompted her protected activity, during the 

2015-2016 school year.  Because the materially adverse action occurred both prior to and 

subsequent to the Complainant’s protected activity; and the Complainant’s protected activity was 

in response to, rather than a trigger of, the School’s failure to implement the Student’s IEP, OCR 

found insufficient evidence to establish a causal connection between the protected activity and 

the materially adverse action. 

 

Therefore, based on the foregoing, OCR determined that there is insufficient evidence to state a 

prima facie case of retaliation, and OCR will not proceed further with the retaliation analysis.  

Accordingly, OCR will take no further action regarding Allegation 2. 

 

Conclusion 

 

On December 17 2017, the School agreed to implement the enclosed Resolution Agreement 

(Agreement), which commits the School to take specific steps to address the identified areas of 

concern, as described with respect to Allegation 1(c).  The Agreement entered into by the School 

is designed to resolve the issues of concern.  Under Section 302 of OCR’s Case Processing 

Manual, a complaint will be considered resolved and the School deemed compliant if the School 

enters into an agreement that, fully performed, will remedy the identified areas of concern 

(pursuant to Section 302).  OCR will monitor closely the School’s implementation of the 

Agreement to ensure that the commitments made are implemented timely and effectively.  OCR 

may conduct additional visits and may request additional information as necessary to determine 

whether the School has fulfilled the terms of the Agreement and is in compliance with Section 

504 and Title II with regard to the issues raised.  As stated in the Agreement entered into the by 

the School on December 17, 2017, if the School fails to implement the Agreement, OCR may 

initiate administrative enforcement or judicial proceedings, including to enforce the specific 

terms and obligations of the Agreement.  Before initiating administrative enforcement (34 C.F.R. 

§§ 100.9, 100.10) or judicial proceedings, including to enforce the Agreement, OCR shall give 

the School written notice of the alleged breach and sixty (60) calendar days to cure the alleged 

breach. 

 

This concludes OCR’s investigation of the complaint.  This letter should not be interpreted to 

address the School’s compliance with any other regulatory provision or to address any issues 

other than those addressed in this letter.  This letter sets forth OCR’s determination in an 

individual OCR case.  This letter is not a formal statement of OCR policy and should not be 

relied upon, cited, or construed as such.  OCR’s formal policy statements are approved by a duly 

authorized OCR official and made available to the public.  The Complainant may have the right 

to file a private suit in federal court whether or not OCR finds a violation. 

 

Please be advised that the School must not harass, coerce, intimidate, discriminate, or otherwise 

retaliate against an individual because that individual asserts a right or privilege under a law 
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enforced by OCR or files a complaint, testifies, or participates in an OCR proceeding.  If this 

happens, the individual may file a retaliation complaint with OCR. 

 

Under the Freedom of Information Act, it may be necessary to release this document and related 

correspondence and records upon request.  If OCR receives such a request, we will seek to 

protect personally identifiable information that could reasonably be expected to constitute an 

unwarranted invasion of personal privacy if released, to the extent provided by law. 

 

We appreciate the School’s cooperation in the resolution of this complaint.  If you have any 

questions regarding this letter, please contact the OCR staff assigned to this complaint, Judy 

Briggs at 202-453-5902 or Judy.Briggs@ed.gov, or Erika Westry at 202-453-7025 or 

Erika.Westry@ed.gov.  

 

Sincerely, 

 

       /S/ 

 

      Letisha Morgan 

                Team Leader, Team II 

                District of Columbia Office 

                Office for Civil Rights 

 

Enclosure 

 

cc: Donna Rascoe, School Attorney, Cranfill Sumner & Hartzog LLP 

 Jason Weber, Associate Attorney, North Carolina State Board of Education 
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