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RE: OCR Complaint No. 11-15-1373 

Resolution Letter 

 

Dear Dr. Merck: 

 

This letter is to advise you of the outcome of the complaint that the Office for Civil Rights 

(OCR) of the U.S. Department of Education (the Department) received on September 8, 2015 

against the School District of Pickens County (the District).  The Complainant filed the 

complaint on behalf of a student (the Student) who attended XXXX (the School) during the 

2014-15 school year. The Complainant alleged that the District discriminated against the Student 

on the basis of disability and retaliated against him. Specifically, the complaint alleged that the 

District (1) failed to develop a Behavior Intervention Plan (BIP) in accordance with the Student’s 

504 Plan and (2) removed the Student from the XXXX.  

 

OCR enforces Section 504 of the Rehabilitation Act of 1973 (Section 504) and its implementing 

regulation at 34 C.F.R. Part 104, which prohibit discrimination on the basis of disability in 

programs and activities that receive Federal financial assistance from the Department. OCR also 

enforces Title II of the Americans with Disabilities Act of 1990 (Title II) and its implementing 

regulation at 28 C.F.R. Part 35, which prohibit discrimination against qualified individuals with 

disabilities by public entities, including public education systems and institutions, regardless of 

whether they receive Federal financial assistance from the Department. The laws enforced by 

OCR prohibit retaliation against any individual who asserts rights or privileges under these laws 

or who files a complaint, testifies, or participates in an OCR proceeding.  Because the District 

receives Federal financial assistance from the Department and is a public entity, OCR has 

jurisdiction over it pursuant to Section 504 and Title II.  

 

Before OCR completed its investigation, the District expressed a willingness to resolve 

Allegation 1 by taking the steps set out in the enclosed Resolution Agreement. OCR found 

insufficient evidence to support Allegation 2.  The following is a discussion of the information 

obtained by OCR during the investigation that informed the development of the Resolution 

Agreement as well as OCR’s findings and conclusions with regard to Allegation 2.  

Factual Background 
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During the 2014-15 school year, the Student was a XXXX at the School. He started at the School 

in the XXXX as a XXXX. 

 

On XXXX, a 504 Eligibility Review Team determined that the Student was eligible for a 504 

Plan because of his diagnosis of XXXX. The Student’s 504 Plan noted that the Student 

“Requires a behavior intervention plan (see attached plan).” The Student’s 504 Plan listed 

several behavioral interventions such as positive redirection and reminders to direct attention; 

however, no BIP was attached, and no formal, written BIP was ever developed for the Student.  

The Student was involved in several behavioral incidents throughout the 2014-15 school year, 

including XXXX. 

 

XXXX PARAGRAPH REDACTED XXXX   

 

As of the 2015-16 school year, the Student XXXX.  The Complainant reported that the Student 

was doing well XXXX.   

 

ALLEGATION 1 

 

Legal Standard 

 

The Section 504 regulation, at 34 C.F.R. § 104.33, requires school districts to provide a free 

appropriate public education (FAPE) to students with disabilities.  An appropriate education is 

regular or special education and related aids and services that are designed to meet the individual 

educational needs of students with disabilities as adequately as the needs of students without 

disabilities are met and that are developed in compliance with Section 504’s procedural 

requirements. OCR interprets the Title II regulation, at 28 C.F.R. §§ 35.103(a) and 

35.130(b)(1)(ii) and (iii), to require school districts to provide a FAPE to the same extent 

required under the Section 504 regulation. 

 

Analysis 

 

The Complainant alleged that the District denied the Student FAPE when it failed to develop a 

BIP in accordance with the Student’s 504 Plan. The School acknowledged that it did not develop 

a formal, written BIP for the Student, but argued that it effectively implemented an unwritten 

BIP through various behavior modification strategies throughout the school year. 

In October 2014, the Complainant submitted to the School the Student’s diagnosis of XXXX and 

medical recommendation form indicating that the Student needed the implementation of a 504 

Plan “with BIP.” On XXXX, the School convened a 504 Eligibility Team Review for the 

Student. The Eligibility Team included the Complainant, the School’s Guidance Counselor, the 

Student’s classroom teacher, and an LEA representative. The team determined that the Student 

was eligible for a 504 Plan. The 504 Plan included four classroom interventions to be 

implemented by the Student’s classroom teacher: XXXX. The 504 Plan form also included a 

section on BIPs, titled “BEHAVIOR INTERVENTION PLAN (CHECK ONE).” The options 

included “Requires a behavior intervention plan (See attached plan)” or “Does not require a 
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behavior intervention plan.” On the Student’s 504 Plan, the first option was checked. The 

Student’s 504 Plan was signed by the four meeting participants.  No BIP was attached. 

 

The School argued that it effectively implemented a BIP for the Student through various 

behavioral intervention measures. For example, the School said that it had the Student work with 

a guidance counselor and Positive Behavioral Interventions and Supports (PBIS) specialist to 

encourage appropriate behavior and develop social skills, invited the Student to participate in 

Safari Chat with the PBIS specialist, provided classroom structure to discourage inappropriate 

behavior, limited the Student’s contact with other students (when appropriate), and provided iPad 

time throughout the day, among other interventions.  In XXXX the Student was moved to a 

different classroom in response to behavioral issues, and both the Complainant and the School 

reported that his behavior improved in the new classroom.  The School provided the 

Complainant with a document titled “Interventions for 2014-15” and dated XXXX. The 

document included a description of the Student’s background, a list of the four classroom 

interventions from his 504 Plan, and a separate list of “Interventions.” Some of those 

interventions mirror the 504 Plan interventions, some are additional interventions. The 

Complainant alleged that the School represented to her that this document was the Student’s BIP. 

 

OCR finds that the XXXX “Interventions” document is not a BIP, but rather a reiteration of the 

accommodations listed on the Student’s 504 Plan and a summary of other interventions that were 

attempted.  Thus, OCR has a compliance concern as to whether the School effectively developed 

and implemented a BIP for the Student as required by his 504 Plan.  The School clearly did not 

formally develop or draft a written BIP for the Student. However, the School alleged that an 

informal, unwritten BIP was implemented, and preliminary evidence indicates that the School 

did implement some behavioral interventions for the Student beyond those required by his 504 

Plan.  Before OCR requested additional information and conducted interviews with the Student’s 

teachers and guidance counselor to make a determination as to whether the interventions 

provided for the Student were sufficient to constitute compliance under Section 504, the District 

agreed to voluntarily resolve Allegation 1 through the enclosed Resolution Agreement. 
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ALLEGATION 2 

 

Legal Standards 

 

Different Treatment 

 

The Section 504 regulation, at 34 C.F.R. § 104.4, and the Title II regulation, at 28 C.F.R. § 

35.130(a), provide that no qualified individual with a disability shall be excluded from 

participation in, denied the benefits of, or otherwise subjected to discrimination under the 

District’s programs or activities on the basis of disability.     

 

When investigating an allegation of different treatment, OCR first determines whether there is 

sufficient evidence to establish an initial, or prima facie, case of discrimination.  Specifically, 

OCR determines whether the District treated the Student less favorably than similarly situated 

individuals without disabilities.  If so, OCR then determines whether the District had a 

legitimate, nondiscriminatory reason for the different treatment.  Finally, OCR determines 

whether the reason given by the District is a pretext, or excuse, for unlawful discrimination. 

 

Retaliation 

 

The Section 504 regulation, at 34 C.F.R. § 104.61, which incorporates the procedural provisions 

of the regulation implementing Title VI of the Civil Rights Act of 1964, prohibits retaliation 

against any individual who asserts rights or privileges under Section 504 or who files a 

complaint, testifies, or participates in an OCR proceeding. 

 

When analyzing a claim of retaliation, OCR will look at:  1) whether the Complainant engaged 

in a protected activity (e.g., filed a complaint or asserted a right under a law OCR enforces); 2) 

whether the District took a materially adverse action against the Complainant; and 3) whether 

there is a causal connection between the protected activity and the materially adverse action.  If 

all these elements are present, this establishes an initial, or prima facie, case of retaliation.  OCR 

then determines whether the District has a legitimate, non-retaliatory reason for its 

action.  Finally, OCR examines whether the District’s reason for its action is a pretext, or excuse, 

for unlawful retaliation. 

  

Analysis 

 

Different Treatment 

 

The Complainant alleged that the District discriminated against the Student on the basis of 

disability when the District declined to renew the Student’s XXXX school year.  

 

The Complainant established a prima facie case of discrimination. As the Student has a disability 

XXXX, he is a member of a protected class. And, the Complainant alleged that the Student was 

treated less favorably than other students without disabilities at the School when the Student’s 

XXXX school year.  
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XXXX  7 PARAGRAPHS REDACTED XXXX 

 

In sum, because the District provided a legitimate, nondiscriminatory reason for its decision to 

not renew the Student’s XXXX school year and OCR found that the reason was not pretext for 

unlawful discrimination, OCR finds that there is insufficient evidence to determine that the 

District treated the Student adversely based on his disability. 

 

 

Retaliation 

 

The Complainant alleged that the District retaliated against the Student on the basis of disability 

when the District declined to renew the Student’s XXXX school year. 

 

The Complainant established a prima facie case of retaliation. The Complainant engaged in a 

protected activity: she advocated on behalf of the Student to receive appropriate accommodations 

for his disability.  The Student was subject to adverse treatment: the Complainant and Student 

XXXX at the School for the XXXX school year, but that XXXX.  The close proximity in time of 

the Complainant’s protected activity and the Student’s adverse treatment was sufficient to 

support an inference of a possible causal connection between that activity and the adverse 

treatment.  

 

However, as explained above, the District provided a legitimate, nondiscriminatory and non-

retaliatory reason for its decision to deny the Student’s XXXX school year, which is the XXXX 

Also as explained above, OCR found that the reason was not pretext and that the School tried to 

address the Student’s XXXX.  Specifically, OCR notes that the application of the School’s 

XXXX policy was applied consistently to the Student both during the XXXX school year when 

there was no protected activity and during the XXXX school year when the Student became 

eligible for a Section 504 Plan and there was protected activity.  XXXX SENTENCE 

REDACTED XXXX.  Therefore, OCR finds that there is insufficient evidence to determine that 

the District retaliated against the Student based on the Complainant’s protected activity. 

 

Conclusion 

 

Pursuant to Section 302 of OCR’s Case Processing Manual, the District signed the enclosed 

Resolution Agreement on February 14, 2017, which, when fully implemented, will resolve 

Allegation 1.  The provisions of the Agreement are aligned with Allegation 1 and issues raised 

by the Complainant and the information discussed above that was obtained during OCR’s 

investigation, and are consistent with applicable law and regulation.  OCR will monitor the 

District’s implementation of the Agreement until the District is in compliance with the statutes 

and regulations at issue in the case.  Failure to implement the Agreement could result in OCR 

reopening the complaint. 

    

This concludes OCR’s investigation of the complaint.  This letter should not be interpreted to 

address the District’s compliance with any other regulatory provision or to address any issues 

other than those addressed in this letter.  This letter sets forth OCR’s determination in an 

individual OCR case.  This letter is not a formal statement of OCR policy and should not be 
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relied upon, cited, or construed as such.  OCR’s formal policy statements are approved by a duly 

authorized OCR official and made available to the public.  The Complainant may have the right 

to file a private suit in federal court whether or not OCR finds a violation.   

 

Please be advised that the District must not harass, coerce, intimidate, discriminate, or otherwise 

retaliate against an individual because that individual asserts a right or privilege under a law 

enforced by OCR or files a complaint, testifies, or participates in an OCR proceeding.  If this 

happens, the individual may file a retaliation complaint with OCR. 

 

Under the Freedom of Information Act, it may be necessary to release this document and related 

correspondence and records upon request.  If OCR receives such a request, we will seek to 

protect personally identifiable information that could reasonably be expected to constitute an 

unwarranted invasion of personal privacy if released, to the extent provided by law. 

 

We appreciate the District’s cooperation in the resolution of this complaint.  If you have any 

questions, please contact Dana Russo, the OCR attorney assigned to this complaint, at 202-453-

6559 or dana.russo@ed.gov. 

 

Sincerely, 

 

      /S/ 

 

      Michael Hing 

                Supervisory Attorney, Team 1 

                District of Columbia Office 

                Office for Civil Rights 

 

Enclosure 

 

cc: Kimberly K. Blackburn at kblackburn@childs-halligan.net  

mailto:dana.russo@ed.gov



