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RE: OCR Complaint No. 11-14-1223 

Resolution Letter 

 

Dear Dr. Thornton : 

 

This letter is to advise you of the outcome of the complaint that the Office for Civil Rights 

(OCR) of the U.S. Department of Education (the Department) received on May 12, 2014 against 

Surry County Schools (Division) and, specifically, XXXX (School).   The Complainant alleged 

that the Division discriminated against her daughter (Student) and other students on the basis of 

sex.  The Complainant also alleged that the Division retaliated against her and the Student.  OCR 

investigated the following allegations. 

(1) From the XXXX school years, the Division permitted a hostile environment based on sex to 

exist at the School when it failed to promptly and effectively respond to incidents in which 

the Student and others were subjected to peer harassment, including sexual name-calling. 

(2) The Division failed to follow appropriate grievance procedures to resolve the Complainant’s 

XXXX complaints of discrimination based on sex at the School. 

(3) The Division retaliated against the Complainant and the Student for raising concerns of 

sexual harassment in XXXX by: (i) not providing a proper and/or timely suspension notice 

for the Student; and (ii) refusing to permit the Student to return to the School following a 

long-term suspension on a date set by the Division Board of Education, without justification. 

 

OCR is responsible for enforcing, among other civil rights statutes, Title IX of the Education 

Amendments of 1972 (Title IX), as amended, 20 U.S.C. §§ 1681 et seq., and its implementing 

regulations, at 34 C.F.R. Part 106, which prohibit discrimination on the basis of sex in any 

education program or activity receiving Federal financial assistance from the Department.   The 

Division is a recipient of Federal financial assistance from the Department and, therefore, is 

subject to the provisions of Title IX.  
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Before OCR completed its investigation, the Division expressed a willingness to resolve the 

complaint by taking the steps set out in the enclosed Resolution Agreement.  The following is a 

discussion of the relevant legal standards and information obtained by OCR during the 

investigation that informed the development of the Resolution Agreement.     

 

Factual Background 

 

During the 2011-2012 through 2013-2014 school years, the Complainant alleges that she and/or 

and the Student reported to School personnel and Division staff that the Student and other 

students were being subjected to peer sexual harassment, specifically, sexual name-calling and 

verbal and physical altercations.   

During the XXXX school year, School administrators suspended the Student from the School for 

engaging in physical altercations on three separate occasions.  During the School’s investigation 

of each incident, the Student and the other students involved in the incidents reported that the 

physical altercations were preceded by verbal disputes.  However, none of the students reported 

any sexual harassment. 

XXXX 4 PARAGRAPH REDS REDACTED XXXX   

In a letter dated December 4th, the Complainant appealed the School’s disciplinary decision to 

the Superintendent.  The Complainant noted that the Student did not initiate the altercation and, 

instead, it was caused by another student who “called [the Student] out of her name” and another 

student who physically confronted the Student.  The Complainant explained that, during the last 

school year, she reported to School administrators that the Student was being subjected to 

ongoing bullying and harassment by the students who initiated the altercation at issue.  The 

Complainant, again, did not note the specific nature of the harassment or that the Student had 

been subjected to sexual name-calling specifically.
 1
    

School administrators and the Division did not investigate or otherwise respond to the student 

reports of sexual name-calling in the School hallway, or the Complainants report of harassment.  

Instead, the Superintendent denied the Complainant’s appeal and scheduled a hearing before the 

Board of Education to address the recommended long-term suspension.  XXX SENTENCE 

REDACTED XXXX 

XXXX 2 PARAGRAPHS REDACTED XXXX 

 

 

Legal Standards & Analysis 

 

Response to Title IX Sexual Misconduct Complaints 

 

The regulation implementing Title IX, at 34 C.F.R. § 106.31(a), provides that no person shall, on 

the basis of sex, be excluded from participation in, be denied the benefits of, or be subjected to 

discrimination under any education program or activity operated by a school district.  Sexual 

harassment that creates a hostile environment is a form of sex discrimination prohibited by Title 

IX.  Sexual harassment is unwelcome conduct of a sexual nature.  Sexual harassment can include 

                                                           
X
XXXX 
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unwelcome sexual advances; requests for sexual favors; and other verbal, nonverbal, or physical 

conduct of a sexual nature, such as sexual assault or acts of sexual violence.  Sexual harassment 

of a student creates a hostile environment if the conduct is sufficiently serious that it denies or 

limits a student’s ability to participate in or benefit from the district’s program. 

 

In determining whether this denial or limitation has occurred, OCR examines all of the relevant 

circumstances from an objective and subjective perspective, including:  the type of harassment 

(e.g., whether it was verbal or physical); the frequency and severity of the conduct; the age, sex, 

and relationship of the individuals involved (e.g., teacher-student or student-student); the setting 

and context in which the harassment occurred; whether other incidents have occurred at the 

school district; and other relevant factors.  The more severe the conduct, the less need there is to 

show a repetitive series of incidents to prove a hostile environment, particularly if the harassment 

is physical.  For example, a single instance of rape is sufficiently severe to create a hostile 

environment.  Title IX also protects all students in school districts from sexual harassment, 

including male and female students.  

 

If a district knows or reasonably should have known about sexual harassment that creates a 

hostile environment, a district must take immediate and appropriate action to investigate or 

otherwise determine what occurred.  If an investigation reveals that discriminatory harassment 

has occurred, a district must take prompt and effective steps reasonably calculated to end the 

harassment, eliminate any hostile environment and its effects, and prevent the harassment from 

recurring.  These duties are a district’s responsibility regardless of whether a student has 

complained, asked the district to take action, or identified the harassment as a form of 

discrimination.  A district has notice of peer sexual or third party harassment if a responsible 

employee actually knew or, in the exercise of reasonable care, should have known about the 

harassment.  If a district delays responding to allegations of sexual harassment or responds 

inappropriately, the district’s own action may subject students to a hostile environment.  If it 

does, the district will be required to remedy the effects of both the initial sexual harassment and 

the effects of the district’s failure to respond promptly and appropriately.   A district’s obligation 

to respond appropriately to sexual harassment complaints is the same regardless of the sex or 

sexes of the parties involved. 

 

The initial evidence in this complaint raises concerns regarding the adequacy of the School’s 

investigations concerning sexual harassment, its analysis of the information collected, the 

effectiveness of the School’s efforts to educate students regarding sexual harassment, and the 

failure of the School to recognize some of the incidents at issue as more than discrete, isolated 

occurrences and address the broader issue of a potentially hostile environment at the School.    

 

For example, although the Complainant’s written appeal and complaint letters note only general 

verbal abuse and harassment against the Student, OCR finds that, due to the nature of the 

information provided to School staff, the School was on notice that the harassment included verbal 

statements of a sexual nature.  During the School’s investigation of verbal and physical altercations 

involving the Student, School staff reported overhearing sexual name-calling among students and 

students reported being subjected to verbal conduct of a sexual nature.  The students also reported 

that the altercations resulted from the verbal harassment.  Yet, there is no evidence that School 

administrators took any steps to investigate or otherwise respond to the reports of harassment.  
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There also is no evidence that the School sought to determine whether the harassment created a 

hostile environment for the Student or other students and, if so, what steps were necessary to 

eliminate the hostile environment and address its effects.   

 

Specifically, neither the Division nor the School could locate any notes or other documentation 

detailing the Principal’s alleged actions and responses.  Also, the disciplinary referral forms 

concerning each verbal and physical altercation involving the Student, which followed incidents 

of sexual name-calling, contain only the disciplinary action taken against the Student for the 

altercation.  The School’s response appears to have been focused only on the altercations which 

followed the reported incidents of sexual name-calling, not on the sexual name-calling itself. 

 

Moreover, as previously noted, School administrators received 17 disciplinary referrals for peer 

sexual harassment between XXXX.  Again, the disciplinary referral forms concerning these 

incidents of harassment contained no notes or any other evidence that the Principal investigated 

or took any actions in response to the sexual harassment complaints, aside from discipline.  In 

two cases, the Principal held a parent conference concerning the disciplinary referral, however, 

the purpose of the conference was not noted.  Notably, two students repeated a peer sexual 

harassment offense after they were previously disciplined for such harassment.   

 

OCR is concerned with the lack of any evidence that the School conducted a prompt and thorough 

investigation of reports of sexual harassment within the School.  OCR also is concerned with the 

Division’s failure to document its response to these matters, including its investigation and 

findings.   

 

OCR recognizes that the School conducts an annual training for students regarding sexual 

harassment and the prohibitions against such harassment in the Student Code of Conduct.  

However, there is no evidence that the School took any steps during the school year to prevent the 

recurrence of reported incidents of peer sexual harassment and address a potential hostile 

environment.  Notably, although the Division’s definition of sexual harassment in its policy manual 

provides examples of conduct which may constitute harassment based on sex including sexual 

slurs, verbal abuse, derogatory comments, or sexually degrading descriptions, such examples are 

not noted in the School’s definition of sexual harassment within the School’s Student Code of 

Conduct.  Because the School does not utilize training materials to conduct the annual student 

trainings, OCR is unable to determine whether the School explains these examples to the 

students.  Also, as explained below, the Division and the School have not provided students with 

sufficient notice of the Division’s sexual harassment grievance procedures.   

 

With respect to the Division’s sexual harassment policy and grievance procedure, OCR finds that 

the grievance procedure is not compliant with Title IX requirements.  For example, although the 

Division’s policy and procedures state the title and contact information for the Division’s Title 

IX coordinator, the policy and procedures have not been adequately disseminated to students and 

parents.   

During OCR’s investigation, OCR found no indication of the availability of a grievance 

procedure or a reference to where complaints may be filed in the Student Code of Conduct.  In 

the Student/Parent Handbook, under a section generally titled “Policy Manual,” the Division 

notes that “[a] current copy of the [D]ivision’s policy manual is available online and in the 
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library of each school and in the Surry Public Library.”  However, the Division does not note the 

specific weblink where students and parents may access the Policy Manual.  A search on the 

Division’s website for “Title IX” and “grievance procedures” does not produce a link to the 

grievance procedures. 

Finally, OCR has concerns that the Division and School Title IX Coordinator, School 

administrators, and School staff have not been trained concerning the Division’s sexual 

harassment policy and grievance procedures.  During interviews with OCR, the Principal/Title 

IX Coordinator and the Assistant Principal advised that they attend an annual training concerning 

sexual harassment.  However, OCR reviewed the Powerpoint presentation used for Title IX 

trainings, and it focuses upon sexual harassment in the workplace and how to file complaints 

related to workplace discrimination.  Although the presentation advises School staff and 

administrators to review the Division’s sexual harassment policy which contains the grievance 

procedure, confidentiality requirements, and investigation steps, the training includes no 

explanation or review of these topics, particularly, as they relate to students.   

 

Grievance Procedures for Title IX Sexual Misconduct Complaints 

 

The Title IX regulation, at 34 C.F.R. § 106.8(b), requires districts to adopt and publish grievance 

procedures providing for the prompt and equitable resolution of complaints alleging any action 

that would be prohibited by Title IX, including sex discrimination, sexual harassment, and sexual 

assault/violence.  Title IX does not require a district to provide separate grievance procedures for 

sexual harassment complaints, including sexual assault/violence complaints.  

 

A district may use student disciplinary or other separate procedures for these complaints; 

however, a district’s grievance procedures for handling discrimination complaints must comply 

with the prompt and equitable requirements of Title IX.  In evaluating whether a district’s 

grievance procedures are prompt and equitable, OCR reviews all aspects of a district’s policies 

and practices, including the following elements that are critical to achieve compliance with Title 

IX:  

1. notice to students and employees of the procedures, including where complaints may be 

filed;  

2. application of the procedures to complaints alleging discrimination or harassment carried 

out by employees, students, and third parties;  

3. provision for adequate, reliable, and impartial investigation of complaints, including an 

opportunity for both the complainant and respondent to present witnesses and other 

evidence;  

4. designated and reasonably prompt timeframes for major stages of the complaint process;  

5. written notice to parties of the outcome of the complaint and any appeal; and  

6. an assurance that the district will take steps to prevent recurrence of any sex 

discrimination or harassment found to have occurred, and to correct its discriminatory 

effects on the complainant and others if appropriate.  

 

To ensure that students and employees have a clear understanding of what constitutes sexual 

violence, the potential consequences for such conduct, and how the district processes complaints, 

the district’s Title IX grievance procedures should also include the following in writing:  
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1. a statement of the district’s jurisdiction over Title IX complaints;  

2. adequate definitions of sexual harassment (which includes sexual assault) and an 

explanation as to when such conduct creates a hostile environment;  

3. reporting policies and protocols, including provisions for confidential reporting;  

4. identification of the employee or employees responsible for evaluating requests for 

confidentiality;  

5. notice that Title IX prohibits retaliation;  

6. notice of a student’s right to file a criminal complaint and a Title IX complaint 

simultaneously;  

7. notice of available interim measures that may be taken to protect the student in the 

educational setting;  

8. the evidentiary standard that must be used (preponderance of the evidence) in resolving a 

complaint;  

9. notice of potential remedies for students;  

10. notice of potential sanctions against perpetrators; and  

11. sources of counseling, advocacy and support.  

 

The procedures for addressing and resolving complaints of sexual harassment should be written 

in language that is easily understood, should be easily located, and should be widely distributed.  

 

For Title IX purposes, a district must inform the complainant as to whether or not it found that 

the alleged conduct occurred, any individual remedies offered or provided to the complainant or 

any sanctions imposed on the perpetrator that directly relate to the complainant, and other steps 

the district has taken to eliminate the hostile environment, if the district finds one to exist, and 

prevent recurrence.  Sanctions that directly relate to the complainant (but that may also relate to 

eliminating the hostile environment and preventing recurrence) include, but are not limited to, 

requiring that the perpetrator stay away from the complainant until both parties graduate, 

prohibiting the perpetrator from attending school for a period of time, or transferring the 

perpetrator to other classes or another school.  Additional steps the district may take to remedy 

the effects of the hostile environment include counseling and academic support services for the 

complainant and other affected students.  

 

In addition, a district must ensure that responsible employees with the authority to address sexual 

assault/violence know how to respond appropriately to reports of sexual assault/violence; that 

other responsible employees know that they are obligated to report sexual assault/violence to 

appropriate school officials; and that all other employees understand how to respond to reports of 

sexual assault/violence.  A district should provide training to all employees likely to witness or 

receive reports of sexual assault/violence, including teachers, district law enforcement unit 

employees, district and school administrators, school counselors, general counsel, athletic 

coaches, and health personnel.  Training for employees should include practical information 

about how to prevent and identify sexual assault/violence, including same-sex sexual 

assault/violence; the behaviors that may lead to and result in sexual assault/violence; the attitudes 

of bystanders that may allow conduct to continue; the potential for re-victimization by 

responders and its effect on students; appropriate methods for responding to a student who may 

have experienced sexual assault/violence, including the use of nonjudgmental language; the 

impact of trauma on victims; and, as applicable, the person(s) to whom such misconduct must be 
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reported.  The training also should explain responsible employees’ reporting obligation, 

including what should be included in a report and any consequences for the failure to report and 

the procedure for responding to students’ requests for confidentiality, as well as provide the 

contact information for the district’s Title IX coordinator.  A district also should train responsible 

employees to inform students and their parents/guardians of:  the reporting obligations of 

responsible employees; the option to request confidentiality, available confidential advocacy, 

counseling, or other support services; and students’ rights to file a Title IX complaint with the 

school and to report a crime to campus or local law enforcement.  

 

The Title IX implementing regulation, at 34 C.F.R. § 106.8(a), requires that a district designate 

at least one employee to coordinate its responsibilities to comply with and carry out its 

responsibilities under that law.  The district is further required, by the Title IX implementing 

regulation at 34 C.F.R. § 106.8(a), to notify all students and employees of the name (or title), 

office address, and telephone number of the designated employee(s).  In addition, OCR’s 2011 

Dear Colleague Letter on Sexual Violence states that districts should notify all students and 

employees of the electronic mail (email) address of the Title IX Coordinator.  The coordinator’s 

responsibilities include overseeing the district’s response to Title IX reports and complaints of 

sexual harassment, including sexual assault/violence, and identifying and addressing any patterns 

or systemic problems revealed by such reports and complaints.  The coordinator or designee 

should be available to meet with students, as needed.  The Title IX coordinator should not have 

other job responsibilities that may create a conflict of interest.  Also, as noted above, districts 

must ensure that employees designated to serve as Title IX coordinators have training or 

experience in handling sexual harassment, including sexual assault/violence complaints, and in 

the operation of the district’s grievance procedures.  

 

The regulation implementing Title IX, at 34 C.F.R. § 106.9, requires that districts notify 

applicants for employment, students, employees, and all unions or professional organizations 

holding collective bargaining or professional agreements with the district that it does not 

discriminate on the basis of sex in its education programs or activities, and that it is required by 

Title IX not to discriminate in such a manner.  The notice must also state that questions regarding 

Title IX may be referred to the district’s Title IX coordinator or to OCR. 

 

The Complainant alleged that the Division failed to follow appropriate grievance procedures to 

resolve her XXXX complaints of discrimination based on sex at the School, prior to and in 

connection with the School’s XXXX suspension of the Student due to her involvement in an 

altercation.  However, the Complainant’s written appeal and complaint letters prior to and in 

relation to the XXXX incident note only general reports of verbal abuse and harassment against the 

Student; rather than discrimination based on sex.  Thus, the Division may not have been obligated to 

follow Title IX grievance procedures to resolve the Complainant’s XXXX complaints.   

 

XXXX PARGRAPH REDACTED XXXX 

 

 

Retaliation 
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When analyzing a claim of retaliation, OCR will look at the following three elements to 

determine if the Complainant has stated an initial case:  1) whether the Complainant engaged in a 

protected activity (e.g., filed a complaint or asserted a right under a law enforced by OCR); 2) 

whether the district took a materially adverse action against the Complainant; and 3) whether 

there is some evidence that the district took the adverse action as a result of the Complainant’s 

protected activity.  If all these elements are present, this establishes an initial or prima facie case 

of retaliation.  OCR then determines whether the district has a legitimate, non-retaliatory reason 

for its action.  Finally, OCR examines whether the district’s reason for its action is a pretext or 

excuse for unlawful retaliation. 

 

The Complainant alleged that the Division retaliated against her and the Student for raising 

concerns of sexual harassment in December 2013 by: (i) not providing a proper and/or timely 

suspension notice for the Student; and (ii) refusing to permit the Student to return to the School 

following a long-term suspension on a date set by the Division Board of Education, without 

justification. The Complainant provided no further evidentiary support for these allegations.  For 

the following reasons, OCR finds insufficient evidence of retaliation.   

 

As an initial matter, and as noted above, OCR learned during the course of this investigation that, 

in the Complainant’s letters to the Superintendent and the School, she did not allege that the 

Student had been subjected to harassment based on sex or any other protected category.  Thus, 

there is no evidence that the Complainant engaged in protected activity.  Nonetheless, OCR 

considered whether the Division took the adverse actions alleged, and if so, whether it had a 

legitimate non-retaliatory reason for its actions.   

 

First, regarding Allegation 3(i), OCR finds that the Division did provide a proper and timely 

notice of the Student’s suspension. Documents provided to OCR from the Division show that the 

School provided the Complainant with a proper and timely suspension notice for the Student in 

December 2013.  On December 4, 2013, a School teacher referred the Student for discipline 

following her altercation with another student.  On the same day, the Principal noted her 

administrative decision on the referral form.  Specifically, the referral form indicated suspension 

from the School for 10 days with a recommendation to the Superintendent for a 45-day 

suspension.  The Principal further noted that the Complainant was present for the disciplinary 

decision and was provided with a copy of the referral form including the decision.  On the same 

day, the Complainant submitted appeal letters to the Principal and the Superintendent, in which 

she references her meeting with the Principal concerning the Student’s suspension and the 

Principal’s justification for the suspension.  In an email dated December 4th, the Superintendent 

notified the Complainant of his decision to deny her appeal, the justification for the denial, and 

the scheduling of a School Board hearing concerning the long-term suspension.  The 

Complainant attended that School Board hearing.  Accordingly, OCR finds insufficient evidence 

that the first alleged adverse action occurred as alleged. 

 

Regarding Allegation 3(ii), OCR finds that the adverse action did occur as alleged – the Student 

was not permitted to return to school on the date set by the Board of Education.  During the 

investigation, OCR learned that the Student’s return to school after the suspension was delayed 

by two days. Therefore, OCR sought to determine whether the District had a legitimate non-
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retaliatory reason for not allowing the Student to return to the School on the date set by the 

Board of Education.   

 

XXXX PARAGRAPH REDACTED XXXX 

 

Conclusion 

 

Pursuant to Section 302 of OCR’s Case Processing Manual, the Division signed the enclosed 

Resolution Agreement on October 6, 2016 which, when fully implemented, will resolve the 

allegations raised in this complaint.  The provisions of the Agreement are aligned with the 

allegations and issues raised by the Complainant and the information discussed above that was 

obtained during OCR’s investigation, and are consistent with the applicable law and regulations.  

OCR will monitor the Division’s implementation of the Agreement until the Division is in 

compliance with the statutes and regulations at issue in the case.  Failure to implement the 

Agreement could result in OCR reopening the complaint. 

    

This concludes OCR’s investigation of the complaint.  This letter should not be interpreted to 

address the Division’s compliance with any other regulatory provision or to address any issues 

other than those addressed in this letter.  This letter sets forth OCR’s determination in an 

individual OCR case.  This letter is not a formal statement of OCR policy and should not be 

relied upon, cited, or construed as such.  OCR’s formal policy statements are approved by a duly 

authorized OCR official and made available to the public.  The Complainant may have the right 

to file a private suit in federal court whether or not OCR finds a violation.   

 

Please be advised that the Division must not harass, coerce, intimidate, discriminate, or 

otherwise retaliate against an individual because that individual asserts a right or privilege under 

a law enforced by OCR or files a complaint, testifies, or participates in an OCR proceeding.  If 

this happens, the individual may file a retaliation complaint with OCR. 

 

Under the Freedom of Information Act, it may be necessary to release this document and related 

correspondence and records upon request.  If OCR receives such a request, we will seek to 

protect personally identifiable information that could reasonably be expected to constitute an 

unwarranted invasion of personal privacy if released, to the extent provided by law. 

 

We appreciate the Division’s cooperation in the resolution of this complaint.  If you have any 

questions, please contact Kimberly Conway, the OCR attorney assigned to this complaint, at 

202-260-0991 or Kimberly.Conway@ed.gov. 

 

Sincerely, 

      /S/ 

      Kristi R. Harris 

                Supervisory Attorney, Team IV 

                District of Columbia Office 

                Office for Civil Rights 

Enclosure 

mailto:Kimberly.Conway@ed.gov



