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   February 27, 2017 

Dr. Nellie Meyer 
Superintendent 
Mt. Diablo Unified School District 
1936 Carlotta Drive 
Concord, California 94519 
 
(In reply, please refer to case no. 09-16-1975.) 
 
Dear Superintendent Meyer: 

This letter is to inform you that the U.S. Department of Education (the Department), 
Office for Civil Rights (OCR), has completed its investigation of the above-referenced 
complaint against the Mt. Diablo Unified School District (District). The complaint alleged 
that the District fails to provide limited English proficient (LEP) parents with important 
information in their primary or home language, when such information is provided to 
English-speaking parents. Specifically, the complaint alleged that the District does not 
provide LEP parents with translated information about how to apply for the lottery at 
Monte Gardens Elementary School (School), which provides an alternative education 
program in the District. 

OCR is responsible for enforcing Title VI of the Civil Rights Act of 1964 and its 
implementing regulations, which prohibit discrimination on the basis of race, color 
and/or national origin in education programs and activities receiving Federal financial 
assistance from the Department. The District is a recipient of financial assistance from 
the Department. Therefore, OCR had jurisdiction to investigate this matter under Title 
VI. 
 
OCR gathered evidence by interviewing the complainant, who is a parent in the 
School’s attendance area, and District administrators.  OCR also reviewed the District’s 
enrollment policies for the two “schools of choice”, including the School that was the 
subject of this complaint. OCR determined that the District had failed to provide limited 
English proficient parents with information about the process for enrolling at the School, 
in violation of Title VI and its implementing regulations.  The investigation raised 
additional concerns as to whether the enrollment process, as currently implemented, 
had a discriminatory impact on Latino and English learner students.  Prior to the 
completion of OCR’s investigation into these concerns, the District submitted a 
Resolution Agreement (Agreement) which, when implemented, is intended to resolve 
both the area of non-compliance and OCR’s additional concerns. 
 
This letter summarizes the applicable legal standards, the relevant facts obtained during 
the investigation, and the terms of the Agreement reached with the District. 
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Legal Standards 

The Title VI implementing regulations, at 34 C.F.R. §100.3(a) and (b), provide that a 
recipient of Federal financial assistance may not, directly or through contractual or other 
arrangements, on the ground of race, color or national origin, exclude persons from 
participation in its programs, deny them any service or benefits of its programs, or 
provide any service or benefit which is different or provided in a different manner from 
that provided to others.  Section 100.3(b)(2) provides that, in determining the types of 
services or benefits that will be provided, recipients may not utilize criteria or methods of 
administration which have the effect of subjecting individuals to discrimination because 
of their race, color or national origin. 

 
On May 25, 1970, pursuant to its authority under Title VI, the Department of Education 
issued a memorandum entitled “Identification of Discrimination and Denial of Services 
on the Basis of National Origin” (35 Fed. Reg. 11,595).  The memorandum clarified 
OCR policy under Title VI on issues concerning the responsibility of school agencies to 
provide equal educational opportunity to limited English proficient national origin 
minority students. 

 
The May 25th memorandum states that school districts must adequately notify national 
origin minority group parents of information that is called to the attention of other 
parents, and that such notice may have to be provided in a language other than English 
in order to be adequate.  School districts have an obligation to ensure meaningful 
communication with Limited English Proficient (LEP) parents in a language they can 
understand and to adequately notify LEP parents of information about any programs, 
service, or activity of a school district that is called to the attention of non-LEP parents. 

 
School districts must develop and implement a process for determining whether parents 
are LEP and identify their language needs.  The process should be designed to identify 
all LEP parents, including parents or guardians of children who are proficient in English 
and parents and guardians whose primary language is not common in the district.  It is 
important for schools to take parents at their word about their communication needs if 
they request language assistance.  School districts must provide language assistance to 
LEP parents effectively with appropriate, competent staff – or appropriate and 
competent outside resources.  It is not sufficient for staff merely to be bilingual.  School 
districts should ensure that interpreters and translators have knowledge in both 
languages of any specialized terms or concepts to be used in the communication at 
issue and training in their role of an interpreter or translator, the ethics of interpreting 
and translating, and the need to maintain confidentiality. 

 
In addition, under the Title VI regulations, at 34 C.F.R. §100.3(a) and (b), a recipient 
may not treat individuals differently on the basis of race, color, or national origin with 
regard to any aspect of the services, benefits, or opportunities it provides.  Section 
100.3(b)(2) provides that a recipient may not, directly or through contractual or other 
arrangements, use criteria or methods of administration which have the effect of 
subjecting individuals to discrimination because of their race, color, or national origin.   
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To determine whether a school district’s policy or practice has an unlawful disparate 
impact on the basis of race, color or national origin, OCR examines: (1) whether a policy 
or practice that is neutral on its face has a disproportionate, adverse effect on students 
of a particular race or national origin; (2) whether the discipline policy or practice is 
necessary to meet an important educational goal (i.e., whether there is a substantial, 
legitimate educational justification); and (3) if so, whether there is an alternative policy 
or practice that would result in a lesser disparate impact and be comparably effective in 
meeting the school district’s objectives. 
 
Findings of Fact  

 The complainant lives in the neighborhood where the School is located.  She 
applied unsuccessfully to enroll her child in the School and enrolled him instead 
at Wren Avenue School, which is located in the same neighborhood.  She states 
that the School excludes neighborhood families by not providing any information 
in Spanish about how to get children on the “wait list” for enrollment at the School 
or how the enrollment process works in general.  She alleged that, as a result, 
the School enrolls a significantly lower proportion of Latino students than live in 
the neighborhood, or that attend Wren Avenue School, the closest neighborhood 
school.   

 The District has designed the School as an “alternative education program,” “the 
Diablo Basics Program” and a “school of choice” for K-5 grades.  Unlike most 
elementary schools in the District, enrollment is based on parent choice rather 
than area of residence. 

 The School website describes the enrollment process as follows: parents must 
visit the school office between 1:30 and 3:00 pm on a Wednesday to place their 
child’s name on a wait list by submitting the child’s original birth certificate, the 
parent’s driver’s license or passport, and two documents verifying the student’s 
address.  The website states that a lottery is conducted in December for all 
children who will start kindergarten the following fall.  Children not offered a slot 
will be placed on a wait list and families will be contacted as space becomes 
available.   

 OCR requested that the District provide OCR with all of the information made 
available to parents, or posted on its website, about enrollment procedures.  The 
District provided OCR with the following:  the School’s Parent and Student 
Handbook, the School’s Diablo Basic Parents Club FAQs, screen shots from the 
School’s website regarding the School’s “waitlist procedure” and a letter from the 
principal to parents on the waitlist (available in the office for pick-up).  All the 
information is only available in English.   

 District administrators confirmed that none of the enrollment information available 
for the School is available in Spanish.  They further confirmed that there are no 
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meetings, or other outreach events, that would enable parents to attend to learn 
about the School program or the enrollment process. 

 Although the online description of the waitlist procedure for the School states that 
students in the School boundary area (“a small area previously established when 
Monte Gardens was a neighborhood school”) are given priority for enrollment, 
the boundaries are not defined on the School or District websites. 

 OCR was informed that Monte Gardens has traditionally operated its own 
enrollment process, and that some members of the community place their 
children on the waitlist as early as their third birthday, an option that is publicized 
only by word of mouth. OCR obtained conflicting information as to whether early 
placement on this list confers an advantage in the lottery.   

 One other “choice” elementary school in the district, Sequoia Elementary School, 
also operates its own enrollment process.  Parents wishing to include their 
children in the enrollment lottery must sign up at least a year before the 
beginning of their kindergarten year and provide similar documentation to that 
required at Monte Gardens, including an original birth certificate and a parent’s 
passport or driver’s license. OCR reviewed the enrollment information on its 
website and did not find information in languages other than English. 

 OCR reviewed enrollment at the School and the neighborhood elementary 
schools, which are Wren Avenue and Westwood, on the California Department of 
Education (CDE) website.  The numbers are reflected on the chart below: 

 

School 
Total 
Enrollment 

Latino 
Enrollment 

White 
Enrollment 

EL 
number 

EL 
percent 

EL + 
FEP 
percent 

Spanish 
speaker 
number 

Spanish 
speaker 
percent 

Monte 
Gardens 554 30% 40% 66 12% 23% 62 11% 

Wren Avenue 531 62% 18% 241 45% 54% 250 47% 

Westwood 341 45% 34% 72 21% 28% 75 22% 

                  

District 32005 42% 34% 7355 23% 42% 9899 31% 

 

 The percentage of Latino and EL students, and students with Spanish-speaking 
parents, enrolled at the School is lower than that of the District as a whole, as 
well as that of the neighborhood schools, Wren Avenue and Westwood.  The 
percentage of white students enrolled at the School is higher than that of the 
District as a whole, as well as that of the neighborhood schools. 

.  
 
Analysis 
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Pursuant to Title VI and its implementing regulations as interpreted in the May 25th 
memorandum, school districts must adequately notify LEP parents of information about 
programs of a school district that are called to the attention of non-LEP parents.  In 
order to do so, they must often provide information about district programs in languages 
other than English.  When participation in a major district program requires specific 
action by parents, it is especially important that they receive information about the 
program, and the process for accessing it, in a language they understand. 
 
In this case, OCR found that, in order to enroll their children at the School, District 
parents were expected to visit the school on a particular day, provide specific 
documentation, and place their students on a waiting list for enrollment.  The District 
confirmed that none of the written information concerning the programs at the school or 
the enrollment process was available in a language other than English.  OCR also 
confirmed that compared to the other two schools in the same neighborhood, the 
School has a lower proportion of Latino and English learner students.  OCR concluded 
that, by failing to translate school enrollment materials into Spanish, and by failing to 
implement a process for providing parents who speak other languages with enrollment 
information, the District denied these students an equal opportunity to participate in the 
School program, in violation of Title VI. 
 
Information submitted by the District and available on District and school web sites 
raised additional concerns for OCR as to whether current enrollment policies, written 
and unwritten, at these choice elementary schools might have a disparate impact on EL 
and Latino students.  These policies, which are neutral on their face, included the 
following: 
 

 The absence of translated information on the Sequoia Elementary School 
website regarding the school enrollment process;  
 

 The reported existence of an informal waiting list, known to parents only by word 
of mouth, which may confer an advantage on students who sign up as early as 
their third birthday; and 
 

 The documentation requirements for inclusion in the kindergarten enrollment 
lottery for both choice elementary schools, including an original birth certificate 
and a parent’s driver’s license or passport, which are more limited than the 
required documents for enrollment at other schools in the District, and which may 
place an unnecessary burden on immigrant students.  

 
In addition, District administrators informed OCR that there is no District level monitoring 
policy to ensure that the lottery process for the choice schools is random.   
 
Prior to the conclusion of OCR’s investigation, the District expressed an interest in 
voluntarily addressing the additional compliance concerns raised during OCR’s 
investigation to date.  In order to complete its investigation, OCR would need to review 
additional data and conduct additional interviews concerning the enrollment policies at 
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the schools of choice and the impact of those policies.  Because OCR did not complete 
its investigation of the additional concerns described in this letter, it reached no 
conclusion as to whether District enrollment practices had a disparate impact on 
students on the basis of ethnicity or EL status, in violation of Title VI. 
 
Conclusion 
 
To address the violation of Title VI as to the failure to translate enrollment information 
concerning the School enrollment process, and to resolve OCR’s additional concerns 
regarding the District’s choice enrollment policies, which are neutral on their face, but 
that may have a disparate impact on Latino students1, the District, without admitting to 
any violation of law, entered into the enclosed Agreement, which is aligned with the 
complaint allegations and the concerns identified by OCR.  The Agreement requires the 
District to translate enrollment information for all schools, including the School and 
Sequoia Elementary, which conduct a lottery for assignment.  The District will also 
create and implement an outreach plan to ensure that all parents, including those with 
limited English proficiency, are informed about the programs at the schools of choice 
and the process for applying to them.   
 
When fully implemented, the Agreement is intended to address all of OCR’s compliance 
concerns raised during the investigation. OCR will monitor the implementation of the 
agreement until the District is in compliance with the statute and regulations at issue in 
the case.  
 
This concludes OCR’s investigation of the complaint and should not be interpreted to 
address the District’s compliance with any other regulatory provision or to address any 
issues other than those addressed in this letter. OCR is closing the investigation of this 
complaint as of the date of this letter, and notifying the Complainant concurrently.   
 
This letter sets forth OCR’s determination in an individual OCR case. This letter is not a 
formal statement of OCR policy and should not be relied upon, cited, or construed as 
such. OCR’s formal policy statements are approved by a duly authorized OCR official 
and made available to the public. 
 
Please be advised that the District may not harass, coerce, intimidate, or discriminate 
against any individual because he or she has filed a complaint or participated in the 
complaint resolution process. If this happens, the complainant, who was never identified 
to the District, may file another complaint alleging such treatment. 
  
Under the Freedom of Information Act, it may be necessary to release this document 
and related correspondence and records upon request. In the event that OCR receives 
such a request, it will seek to protect, to the extent provided by the law, personal 
information that, if released, could reasonably be expected to constitute an unwarranted 
invasion of privacy. 
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If you have any questions regarding this letter, please contact me at (415) 486-5513 or 
Katherine Riggs, Attorney, at (415)486-5544.   
 

 
Sincerely, 

 
        /s/ 
         

 
Kendra Fox-Davis 
Team Leader 

 
Enclosure 

 




