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601 North E Street 
San Bernardino, California 92410-3093 

 
(In reply, please refer to Case No. 09-15-1398) 
 
Dear Superintendent Alejandre: 
 
The U.S. Department of Education (Department), Office for Civil Rights (OCR), has completed its 
investigation of the above-referenced complaint against the San Bernardino County 
Superintendent of Schools (SBCSS). The complainant1 alleged that the SBCSS discriminated on 
the basis of disability against the Student and other students. Specifically, OCR investigated the 
following allegations: 
 
1. Whether the SBCSS failed to provide the Student with a free appropriate public education 

(FAPE) by failing to implement the Student’s individualized education program (IEP). 
 
2. Whether the SBCSS failed to provide students in the Student’s class (students) with a FAPE 

by: 
 

a. failing to implement the students’ IEPs; and, 

b. removing the students from their classroom on a regular basis without a qualified 
teacher or with provision of any educational services. 

 
3. Whether the SBCSS treated students and the Student differently than non-disabled peers by: 
 

a. failing to provide equal facilities; and, 

b. providing less instructional hours and not allowing students and the Student an 
opportunity to participate in first or last period. 

 
OCR investigated this complaint pursuant to its authority under Section 504 of the Rehabilitation 
Act of 1973 (Section 504) and Title II of the Americans with Disabilities Act of 1990 (ADA or Title II), 
as amended. Section 504 and its implementing regulations prohibit discrimination on the basis of 
disability in programs and activities operated by recipients of federal financial assistance. Title II 
and its implementing regulations prohibit discrimination on the basis of disability by public 
entities.The SBCSS receives Department funds, is a public educational system, and is, therefore 
subject to the provisions of Section 504, Title II, and their respective implementing regulations. 

                                                           
1
 OCR previously provided SBCSS with the identity of the complainant and Student. We are withholding 

their names from this letter to protect their privacy.  
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To investigate and resolve this matter, OCR considered information and documents from the 
complainant and SBCSS. After careful review of the information and documents, OCR concluded 
that there was sufficient evidence to support a finding of noncompliance with respect to the first 
part of allegation #3(b) and insufficient evidence of noncompliance to support allegation #1, #2(a), 
#3(a), and the second part of #3(b). OCR did not reach a full determination regarding allegation 
#2(b) because the SBCSS agreed to resolve the concerns raised during the investigation with 
respect to this allegation prior to the conclusion of OCR’s investigation, and OCR agreed it was 
appropriate to do so. The facts as determined by OCR, applicable legal standards, and reasons for 
OCR’s determinations are summarized below. 
 
Allegation #1: Whether the SBCSS failed to provide the Student with a FAPE by failing to 
implement the Student’s IEP? 
 
I. Facts 
 
During the 2014-15 school year, the Student was enrolled in the XXXX grade and was eligible for 
services through an IEP based on a primary disability of autism and a secondary disability of 
speech/language impairment. The Student’s district of residence is the Snowline Unified School 
District (District) and he was receiving services from the SBCSS in a self-contained classroom at a 
District high school (School).  
 
The complainant alleged to OCR that the Student’s IEP was not implemented and, as a result, he 
was denied a FAPE, because SBCSS did not provide adequate laundry, cooking, and washing 
facilities and appliances for the Student to use in his classroom. 
 
On May X, 2014, a triennial IEP team meeting (May X IEP) was convened to determine the 
Student’s placement for the 2014-15 school year. Many of the participants, excluding the Student’s 
parents, stated their belief that the Student’s current placement in a District special day class was 
not appropriate and that the Student would be better served in a program offered by the SBCSS. 
The Student’s parents requested that he be placed in a program that offers community based 
instruction and functional skills. The parents did not sign the IEP on May X, and, on July XX, 2014, 
the Student’s father sent an e-mail message to the District in which he requested a referral to a 
program operated by the SBCSS. Parental consent to the May X IEP was provided on July XX, 
2014, with the parents stating that they do not consent to any SBCSS placement at the School. 
 
The May X IEP stated an annual goal of “[l]earn to sort and wash my laundry” in the required 
community experiences category and listed the parents and Student as the person/agency 
responsible for the goal. In the transition services and post-secondary goals section of the May X 
IEP, nothing is entered in the goals category for independent living/daily living skills.  
 
On August XX, 2014, another IEP team meeting was held to consider placement and the team 
amended the May X IEP in order to approve the parents’ request that the Student be placed in the 
SBCSS’ 18 – 22 years old Adult Program at another high school (School 2) and, on August XX, 
2014, the Student began attending the SBCSS program at School 2. However, on August XX, 
2014, the Student ceased attending the SBCSS program at School 2 and, on August XX, 2014, an 
additional addendum (August XX addendum) to the May X IEP was created. The August XX 
addendum changed the Student’s placement to the SBCSS program at the School and, on August 
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XX, 2014, the Student began attending the program.2 The August XX addendum states that the 
parents visited the SBCSS classroom at the School and agreed to have the Student attend the 
SBCSS program there. 
 
On October X, 2014, the Student’s IEP team convened to review the appropriateness of his 
placement and update or propose new goals for the IEP. Included in the IEP addendum (October X 
addendum) developed by the team was the statement: 
 

Programs and services will be provided according to where the student is in 
attendance and consistent with the district of service calendar and scheduled 
services, excluding holidays, vacations, and non-instructional days unless otherwise 
specified.  

 
In the goals section, the October X addendum stated, “[the Student] appears to enjoy food. He is 
hesitant to participate during cooking crafts.” As a means of addressing this, the addendum 
contained a post-secondary goal that stated the Student “will have the ability to prepare simple 
food items for myself and others when needed” and an annual goal that stated he “will prepare 
simple pictorial recipes with 75% accuracy on 3 of 5 trials.” 
 
The parents did not sign the October X addendum to the IEP at the conclusion of the IEP team 
meeting and, on October XX, 2014, the Student’s mother sent an e-mail message to the Student’s 
principal in which she stated that there were several errors in the October X addendum that 
needed to be corrected before the parents would sign the addendum. She then requested that one 
item be added and two items be removed and replaced with two different items.  Her requests 
were not related to laundry, cooking, or washing. The mother did not receive a response to her e-
mail message and, on May X, 2015, she forwarded the October XX e-mail message to the 
Student’s principal and stated, in pertinent part: 
 

. . .this is the email I sent to you and [another individual] back in October. I have 
listed a few things that needed to be corrected in the notes pages. I never received 
a reply from anyone. So nothing was corrected. I am just asking for some wording 
to be corrected. If you can’t make he [sic] corrections lets [sic] set a date for the 
team to meet.   

 
Also on October XX, 2014, the parents submitted a completed Special Circumstance Instructional 
Assistance (SCIA) Parent Interview form to the SBCSS. In none of the categories in which the form 
requested information, including the category of what skills the parents would like the child to 
develop to be more independent, did the parents state anything about the Student being provided 
education and services in life or functional skills areas such as cooking, laundry, household 
cleaning, or washing dishes. 
 
On May XX, 2015, the parents signed the October X addendum to the IEP. Included on the top, 
bottom, and one side of the signature page were handwritten notes from the parents that reflected 
the corrections that they requested be made to the IEP notes.3 

                                                           
2
 The SBCSS’ attendance records reflect that the Student was on an approved absence from August XX, 

2014 through August XX, 2014 and not enrolled from August XX, 2014 through August XX, 2014.  

3
 In a May XX, 2015 letter to the parents, the District’s Director of Student Support Services advised the 

parents that the notes of the IEP team meeting could not be changed, they would remain as they were 
written originally, and their corrected notes would be attached to the IEP.  
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On May XX, 2015, an annual IEP team meeting was convened for purposes of developing the 
Student’s IEP for the school year (May XX IEP). The team created an IEP that was similar in 
content to the previous IEP and continued the Student’s placement in the SBCSS program at the 
School. It included the same goal related to cooking that was stated in the October X addendum to 
the IEP4 but it dropped the laundry goal that was stated in the May X IEP. However, the parents 
never signed the May XX IEP because, on June X, 2015, the Student’s father sent an e-mail 
message to the Student’s principal in which he informed her that he was withdrawing the Student 
from the SBCSS’ program at the School.  
 
Aside from the previously stated entries related to sorting and washing laundry in the May X IEP 
and to preparation of simple food items and simple pictorial recipes in the October X addendum to 
the IEP, none of the Student’s IEPs, addenda to IEPs, or notes from IEP team meetings included 
any statements that provided any specifics or details about providing educational or other services 
to the Student in the area of food preparation, laundry, household cleaning, or washing dishes. In 
the May X, 2014 IEP, October X, 2014 addendum to the IEP, and May XX, 2015 IEP, in the 
category of “Daily Living Skills” on the page for listing the Student’s strengths and concerns, there 
is nothing stated as concerns for the Student’s daily living skills.  
 
There was no information presented to OCR that the parents ever objected to the lack of any 
specific requirements or information for life/functional skills in the IEP documents, complained 
about the nature of instruction being provided to the Student in this area or the quality of facilities 
being used to provide instruction and services to the Student in this area, or requested specific 
terms or requirements in this area be included in the Student’s IEP.  
 
The SBCSS operated two self-contained classrooms at the School. One was a standard classroom 
and the other was a portable building.The Student was placed in the portable for the 2014-15 
school year. The standard classroom had a fully functional kitchen, fully accessible restrooms, and 
laundry facilities. The Student’s classroom did not have the same extensive features as the other 
classroom but did have a refrigerator, toaster oven, hot plate, and other smaller kitchen appliances. 
During the 2014-15 school year, the teachers assigned to both classrooms worked collaboratively 
such that each student in the Student’s classroom could use the full facilities and equipment in the 
other classroom when necessary to meet the student’s educational needs and the requirements of 
his or her IEP. The teacher assigned to the Student’s classroom provided a written statement to 
OCR that stated the students in her classroom were able to use the features found in the other 
classroom on an as needed and ongoing basis.  
 
As indicated in the May X IEP, the responsibility of the laundry goal belonged to the parents and 
the Student. However, to aid in achieving the laundry goal, the Student’s teacher provided 
instruction on sorting and gave sorting tasks to the students in her classroom.   
 
The goal related to food preparation found in the October X addendum to the IEP did not become 
effective until May XX, 2015, the date on which the parents signed the addendum. The SBCSS’ 
attendance records show that the Student was present in the SBCSS classroom at the School for 
nine days after May XX until he was withdrawn from the program by his parents.  
 
Nonetheless, according to the SBCSS, the students in the Student’s classroom prepared basic 
food items during class and this was reflected in the teacher’s “Daily Classroom Schedule” for the 

                                                           
4
 The IEP increased the accuracy required for preparation of simple pictorial recipes from 75% to 80%.  
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year wherein Friday was designated as the day for cooking instruction and meal preparation with 
the first semester focusing on breakfast and the second semester focusing on lunch. If the 
preparation or cooking required the use of a stove, then the stove in the other classroom would be 
used but, for the majority of the time, the preparation or cooking was simple and did not require 
more than the small appliances that were in the Student’s classroom (toaster, toaster oven, etc.). 
 
II. Legal Standards 
 
Section 104.33 of the Section 504 regulations requires educational entities to provide a FAPE to all 
students with disabilities in their jurisdictions. An appropriate education is defined as regular or 
special education and related aids and services that are designed to meet the individual needs of 
students with disabilities as adequately as the needs of non-disabled students are met, and that 
are developed in accordance with the procedural requirements of §§ 104.34 – 104.36 pertaining to 
educational setting, evaluation and placement, and due process protections. 
 
Section 104.33(b)(2) of the regulations provides that implementation of an IEP developed in 
accordance with the Individuals with Disabilities Education Act (IDEA) is one means of meeting 
these requirements. 
 
Pursuant to 28 C.F.R. §§ 35.103(a) and 35.130(b)(1)(ii) and (iii), OCR interprets the Title II 
regulations to require educational entities to provide a FAPE at least to the same extent required 
under the Section 504 regulations. 
 
III. Analysis and Conclusions 
 
In certain situations, an educational entity’s failure to implement a provision or term of a student’s 
IEP can result in the denial of a FAPE to the student. In this matter, however, no such failure has 
been shown.  
 
During the 2014-15 school year, the Student had the following IEPs and addenda to IEPs: 
 

 May X, 2014 triennial IEP (signed by parents on July XX, 2014) 

 August XX, 2014 addendum to May X IEP 

 August XX, 2014 addendum to May X IEP 

 October X, 2014 addendum to May X IEP (signed by parents on May XX, 2015) 

 May XX, 2015 Annual IEP (not signed) 
 
The complainant asserted that the Student’s IEP was not implemented and, as a result, he was 
denied a FAPE, because the SBCSS did not provide adequate laundry, cooking, and washing 
facilities and appliances for the Student to use in his classroom.  
 
The above-stated five IEPs and addenda to IEPs had only two terms within them that were specific 
to any goals of laundry, cooking, or washing. The first was found in the May X IEP and it stated as 
a goal that the Student would “[l]earn to sort and wash [his] laundry.” However, it also stated that 
the individuals responsible for successfully completing the goal were the Student and his parents. 
Notwithstanding this, the Student’s teacher did attempt to aid in the successful completion of the 
laundry goal by providing instruction and assistance in the area of sorting and folding laundry in the 
classroom. 
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The second specific reference to any laundry, cooking, or washing in the Student’s IEPs was found 
in the October X addendum to the Student’s IEP and it was a goal requiring the Student to prepare 
simple food items and simple pictorial recipes. However, parental consent to the October X 
addendum was not provided until May XX, 2015, just a few days before the conclusion of the 2014-
15 school year. Because consent was not provided until the end of the school year, the cooking 
goal was not in effect for almost the entirety of the 2014-15 school year and, thus, the SBCSS had 
no obligation to implement the provisions of the cooking goal. Nonetheless, the Student’s teacher 
did provide some classroom instruction in the subject of cooking and there was no information 
presented to OCR that the items available to use for cooking in the Student’s classroom were 
inadequate or that the Student was not able to use more extensive appliances and features in the 
other classroom when necessary.  
 
Additionally, despite having numerous opportunities to have specific terms about cooking, laundry, 
or washing included as part of the Student’s IEP, the Student’s parents did not make any specific 
requests for such provisions or complain about the lack of any such provisions at any time during 
the school year, even though they did object to and request additions for a number of other items. 
For instance, the parents could have requested that cooking, laundry, and washing be included as 
areas of the Student’s IEP when they completed the SCIA form but they did not make any mention 
of those areas.  
 
Based on the above, there is insufficient evidence to find the SBCSS denied the Student a FAPE 
by failing to implement his IEP. 
 
Allegation #2: Whether the SBCSS failed to provide students in the Student’s class 
(students) with a FAPE by: 
 
 a. Failing to implement the students’ IEPs; and,  

b. Removing the students from their classroom on a regular basis without a qualified 
teacher or with provision of any educational services. 

 
a. Failing to implement IEPs 
 

(i) Facts 
 
Other than speculation, the complainant did not provide any information to establish that any other 
student’s IEP was not implemented. The basis for the complainant’s assertion was the same as 
that for the Student as stated in the previous allegation (the nature of the classroom the students 
were in with the Student and the items available for them to use for basic life skills).  
 
OCR received from the SBCSS a copy of each student’s IEP who was in the Student’s classroom. 
OCR was unable to locate in these students’ IEPs any specific or detailed provisions about 
providing educational or other services to the students in the area of living or functional skills, 
including such things as food preparation, laundry, household cleaning, or washing dishes. The 
IEPs for the students were similar in design to that of the Student. There was nothing presented to 
OCR that showed that any specific term or requirement in them was not implemented because of 
an alleged lack of adequate appliances, resources, or other items in the classroom.  
 
 (ii) Legal Standards 
 
The applicable legal standards are the same as stated for allegation #1 above.  
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 (iii) Analysis and Conclusions 
 
The complainant asserted that the other students in the Student’s classroom were not provided 
with a FAPE because their IEPs were not implemented for the same reasons that he alleged the 
Student’s IEP was not implemented – the lack of a sink, kitchen, laundry room with washer and 
dryer, etc. prevented the full implementation of their IEPs.  
 
The SBCSS provided to OCR a copy of the IEP for each of the other students in the Student’s 
classroom during the 2014-15 school year. The other students’ IEPs did not have specific goals or 
other terms in them that related to cooking, laundry, or washing. There cannot be a failure to 
implement their IEPs with respect to these areas without such provisions in their IEPs. Moreover, 
no information was provided to OCR that any of the students’ IEPs were not implemented 
 
For these reasons, there is insufficient information to support the allegation that the SBCSS failed 
to implement the IEPs of the other students in the Student’s classroom. 
 
b. Removing students from classroom 
 

(i) Facts 
 
The complainant asserted that the IEP team meetings for all of the students who were in the 
Student’s classroom would take place in the classroom during instructional time and, thus, the 
students would not be in the classroom receiving instruction while an IEP team meeting was 
occurring.  
 
The complainant stated: 
 

There are about 13 students in [the Student’s] class that all have an annual IEP 
meeting at least once a year. The IEP meetings are sometimes scheduled three at 
a time and can take anywhere from 45min to three hours. On 4/XX/15 we picked up 
my son, because he was ill from a local playground where he had been sent to wait 
until the three IEP meetings that were transpiring that day were over. I would 
estimate that the students were outside of their classroom for 3 hours that day. On 
5/XX/15 during my son’s last IEP that lasted 3 plus hours the students were outside 
the classroom from 9:00 am until after 12:00pm. They leave for the day at 1:15pm 
and start their day at 7:00am. When I passed by the students from my son’s class 
on the way to my son’s IEP they were seated at some outside picnic tables with 
absolutely nothing but water bottles in front [sic] of them. I was told at the the [sic] 
5/XX/2015 IEP (audio recording can be made available) that the students were 
having PE, eating lunch, and working on social skills while they were outside. I do 
not have an explanation how this was done without any apparent curriculum 
supplies or a credentialed staff member. 

 
The SBCSS reported to OCR that there were 12 students in the Student’s classroom who had an 
IEP team meeting during the 2014-15 school year and that the meetings occurred on:  
 

 9/X/14 (12:30 p.m.) 

 10/XX/14 (12:00 p.m.) 

 2/X/15 (10:00 a.m.) 
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 11/XX/14 (11:00 a.m.) 

 1/XX/15 (12:00 p.m.) 

 2/XX/15 (1:00 p.m.) 

 4/XX/15 (12:30 p.m.) 

 12/X/14 (12:00 p.m.) 

 11/XX/155 (11:00 a.m.) 

 10/X/14 (12:00 p.m.) 

 10/X/14 (9:30 a.m.) 

 2/XX/15 (11:00 a.m.) 
 
The Student also had several IEP team meetings that occurred during the 2014-15 school year: 
5/X/14, 8/XX/14, 8/XX/14, 10/X/14, and 5/XX/15.  
 
In its initial response to OCR, the SBCSS stated “[a]ll IEP meetings were held [in the Student’s 
classroom], with the exception of the first three IEPs listed for [the Student].” However, in its 
response to a supplemental request for information, the SBCSS stated to OCR: 
 

The IEP Team Meeting notices had the IEP team members meet at [the Student’s 
classroom].  After gathering and briefly observing the classroom, the IEP team 
members would relocate to an available conference room at [the School] to 
convene the actual IEP Meeting. The students would remain in the classroom under 
the supervision of the classroom teacher in [the Student’s classroom] and trained 
paraeducators who were implementing the teacher-designed lessons. The 
paraeducators did not introduce concepts, but worked on reinforcement of concepts 
that the teacher of record had previously introduced.  

 
The SBCSS was unable to provide the specific length of time that each IEP team meeting lasted 
as it represented to OCR that such information is not recorded anywhere. 
 
 (ii) Legal Standards 
 
The applicable legal standards are the same as stated for allegation #1 above. 
 
 (iii) Analysis and Conclusions 
 
The complainant asserted that the SBCSS would hold the IEP team meetings for each of the 
students in the Student’s classroom during the school day, in their classroom, and during 
instructional time. He further asserted that the students were taken out of the classroom during the 
IEP team meetings and were not provided with instruction. 
 
The complainant provided information about two occasions of which he alleged he was aware that 
IEP team meetings occurred in the classroom and precluded the students from receiving 
instruction – on April XX and May XX, 2015. 
 

                                                           
5
 This date is an error and was likely intended to be 11/XX/14 since the SBCSS provided the information 

on July XX, 2015 and, thus, there could not have been a meeting that occurred on 11/XX/15.   
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The SBCSS provided to OCR a listing of each IEP team meeting convened for each of the 
students in the Student’s classroom. The list, however, did not include any IEP team meeting that 
occurred on April XX, 2015 – the first date alleged by the complainant. The complainant, thus, may 
have been mistaken about an IEP team meeting occurring on April XX and that the students were 
taken out of the classroom because of a meeting occurring in the classroom.  
 
Any mistaken belief by the complainant, however, is immaterial since sufficient other information 
supports the complainant’s allegation. First, he was personally present for the IEP team meeting 
for the Student that occurred on May X, 2015 and was able to observe on a first-hand basis that 
the students were not in the classroom and were not provided with instruction during the time that 
the Student’s IEP team meeting took place. He observed the students to be sitting outside at picnic 
tables, with only a water bottle with them, and with no certificated staff member providing 
instruction to them. 
 
Second, the SBCSS acknowledged in its initial response to OCR’s request for information that all 
of the students’ IEP team meetings were held in the Student’s classroom. Although the SBCSS 
later attempted to revise its statement by asserting that the IEP team members merely convened in 
the Student’s classroom and then relocated to an available conference room for the actual 
meeting, OCR does not find the attempted revision to be credible in light of the complainant’s 
specific observations of what occurred during the Student’s IEP team meeting and the SBCSS’ 
admission in its initial response to OCR. OCR also notes that the SBCSS’ attempted revision is 
inconsistent with the notice of the IEP team meetings provided to the participants, which listed the 
Student’s classroom as the location for the meetings. Additionally, OCR’s review of the students’ 
IEPs and, specifically, the IEP team meeting notes, did not reflect that the meetings were 
reconvened to an available conference room after the team initially convened in the Student’s 
classroom. 
 
Based on the above, OCR concluded that there was sufficient information to find that the SBCSS 
was out of compliance because it failed to provide special education instruction as required by the 
IEPs for the other students in the Student’s classroom for each of the days on which the Student 
had an IEP team meeting in the classroom. However, prior to OCR concluding its investigation 
related to the other students in the Student’s classroom, the SBCSS agreed to resolve any issue 
by reviewing the circumstances of the other students’ IEP team meetings and determining whether 
any of the meetings was held in the classroom and, if so, whether the other students in the 
classroom were removed from it or were not provided with instructional time during the time that an 
IEP team meeting was occuring. The SBCSS further agreed that if its review determined that any 
student was deprived of educational instruction then it would take steps to address the deprivation, 
including providing compensatory education. OCR has determined that the actions agreed to by 
the SBCSS will effectively resolve the issue in this allegation and the actions are reflected in the 
enclosed Resolution Agreement.  
 
Because the SBCSS agreed to address this issue prior to OCR’s conclusion of its investigation 
through the enclosed Resolution Agreement, OCR is not making any determination about whether 
the IEP team meetings of the other students in the Student’s classroom were held in the 
classroom, the remaining students were taken out of the classroom during the IEP team meetings, 
or that the other students were deprived of educational instruction while the IEP team meetings 
were held in the classroom. In order to complete the investigation, OCR would need to interview 
SBCSS staff attending the IEPs and parents/guardians of other students. 
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Allegation #3: The SBCSS treated students and the Student differently than non-disabled 
peers by: 
 
 a. failing to provide equal facilities; and, 

 b. providing less instructional hours and not allowing students and the Student an 
 opportunity to participate in first or last period.  

 
a. Failing to provide equal facilities 
 
 (i) Facts 
 
The complainant asserted that the Student and his peers in the Student’s classroom were 
discriminated against because the classroom did not have full laundry facilities, a full kitchen, and 
full restrooms along with the fixtures found in each. By comparison, he asserted, without providing 
any supporting information, that students without disabilities had ready access to full kitchens with 
their appliances whenever required as part of their educational program. 
 
As previously mentioned, the School had two self-contained classrooms in which the SBCSS 
provided educational services to the Student and his peers. While the Student’s classroom did not 
have a full kitchen and had only smaller kitchen appliances, the other classroom had a full kitchen 
with all major appliances in it and, according to the Student’s teacher, the Student and others in his 
classroom had ready and available access to the full kitchen in the other classroom whenever 
necessitated by their educational program.  
 
Similarly, not every general education classroom at the School had within it a full kitchen, large 
appliances, and laundry equipment. When general education students in the classrooms without 
these features required use of them, they would be sent to the classrooms in which the features 
were present in order to use them. 
 
The complainant did not provide any information concerning any specific instance that the Student 
did not have access to any particular kitchen appliance if he needed to use it for his educational 
program. 
 
 (ii) Legal Standards 
 
Under the Section 504 regulations, at 34 C.F.R. § 104.4(a) and (b), no qualified individual with a 
disability shall, on the basis of disability, be excluded from participation in, be denied the benefits 
of, or otherwise be subjected to discrimination under any program or activity which receives federal 
financial assistance. The Title II regulations, at 28 C.F.R. § 35.130(a) and (b), create the same 
prohibition against disability-based discrimination by public entities. Under 34 C.F.R. § 104.4(b)(1) 
and 28 C.F.R. § 35.130(b)(1) a recipient public educational entity may not, directly or through 
contractual, licensing, or other arrangements, on the basis of disability,    
 

 afford a qualified disabled individual an opportunity to participate in or benefit from an aid, 
benefit, or service that is not equal to that afforded others;  

 provide a qualified disabled individual with an aid, benefit, or service that is not as effective 
in affording equal opportunity to obtain the same result, to gain the same benefit, or to 
reach the same level of achievement as that provided to others; or,  
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 provide different or separate aids, benefits, or services unless necessary to provide 
qualified disabled individuals with aids, benefits, or services that are as effective as those 
provided to others. 

 
To determine whether an individual has been discriminated against on the basis of disability under 
Section 504 and Title II, OCR looks at whether there is evidence that the individual was treated 
differently than non-disabled individuals under similar circumstances, and whether the treatment 
has resulted in the denial or limitation of services, benefits, or opportunities. If there is such 
evidence, OCR examines whether the educational entity provided a nondiscriminatory reason for 
its actions and whether there is evidence that the stated reason is a pretext for discrimination. For 
OCR to find a violation, the preponderance of the evidence must establish that the educational 
entity’s actions were based on the individual’s disability. 
 
 (iii) Analysis and Conclusions 
 
The complainant’s assertion that the Student and his fellow classmates were provided with unequal 
facilities when compared with students without disabilities is based on the Student’s classroom not 
having a full kitchen, large appliances, and laundry facilities. While the assertion that the Student’s 
classroom lacked these features is correct, the lack of them alone does not show that the Student 
was being discriminated against due to his disability.  
 
The SBCSS provided two self-contained or special day classrooms at the School for students with 
disabilities. One of the classrooms did have a full kitchen, large appliances, and laundry equipment 
in it while the other did not. The Student was placed in the classroom without the features in it but 
he and his classmates were able to use the features in the other special day classroom whenever 
necessitated or required by their educational program.  
 
The classroom arrangement for the Student and his classmates was no different than that for 
students without disabilities at the School since not every general education classroom at the 
School had within it a full kitchen, large appliances, and laundry equipment. When general 
education students in the classrooms without these features required use of them, they would be 
sent to the classrooms in which the features were present in order to use them. Thus, the facilities 
provided to the Student and his classmates were not inferior to those provided to students without 
disabilities but were, instead, equivalent.  
 
While it would be ideal for the Student’s classroom to have full features within it, the SBCSS is 
required to provide equal access to the Student and not otherwise discriminate against him. By 
providing one special day classroom with full features and one without full features and permitting 
the Student to use the classroom with full features when necessitated by his educational program, 
the SBCSS provided the same access to the Student that was provided to general education 
students whenever they were placed in a classroom without full features, but required access to 
them when necessitated by their educational program.  
 
Based on the above, OCR determined that there was insufficient evidence to support this part of 
the complainant’s third allegation. 
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b. Providing less instructional hours and not allowing students and the Student an 
opportunity to participate in first or last period 

 
 (i) Facts 
 
California Education Code §§ 41420, 46200 – 46208, and 47612.5 govern the minimal 
instructional minutes that are to be provided to students in California. Pursuant to § 46201.5, the 
SBCSS is required to provide 64,800 minutes of education per year to its students enrolled in 
grades nine through twelve. Likewise, the District is required to provide the same number of 
instructional minutes to its high school students pursuant to § 46201(b).  
 
The bell schedule at the School for all students in the 2014-15 school year was: 

 
Regular Schedule 

Period Time  Minutes Passing 

1 
2 
3 
4 

7:00 – 7:57 
8:06 – 9:05 

9:11 – 10:08 
10:14 – 11:11 

57 
59 
57 
57 

9 
6 
6 
6 

Lunch 
5 

11:11 – 11:41 
11:47 – 12:44 

30 
57 

6 
6 

5 
Lunch 

11:17 – 12:14 
12:14 – 12:44 

57 
50 

 
6 

6 12:50 -1:47 57  

 
The complainant asserted that, pursuant to the above bell schedule, students at the School 
received 407 minutes of instruction per day. However, the above bell schedule reflects that the 
students attended six instructional periods during each school day and began the day at 7:00 
a.m. and ended it at 1:47 p.m. This resulted in their receipt of only 344 minutes of instruction per 
day (57 + 59 + 57 + 57 + 57 + 57 minutes = 344 minutes).   
 
The Student’s school day, according to the complainant, began at 7:15 a.m. and ended at 1:15 
p.m. According to the SBCSS, however, the Student’s school day began at 7:05 a.m. and ended 
at 1:22 p.m. which, it represented to OCR, resulted in the Student receiving 377 minutes of 
instructional time per day, or 33 minutes more than the other students at the School.6  
 
Neither the asserted position of the complainant nor of the SBCSS corresponds with the daily 
classroom schedule prepared by the Student’s teacher. According to her, the Student’s daily 
schedule was: 
 

7:00 – 7:15  Student Arrival, Unload Buses 

7:15 – 7:30   Get Breakfast 

7:30 – 7:45   Eat 

                                                           
6
 It is not necessary for OCR to resolve this discrepancy and make a determination about the start and 

end time of the Student’s school day since both the complainant’s and the SBCSS’ statements reflect that 
the Student started his day later and ended it earlier than the other students at the School. Moreover, 
OCR based its determination regarding the number of instructional minutes received by the Student on 
the content of the schedule created by the Student’s teacher.   
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7:45 – 8:00  Hygiene/Social Interaction 

8:00 – 8:15  Pledge of Allegiance/Announcements 

8:15 – 8:30  Calendar/Weather/Discussion 

8:30 – 10:15  Functional Academic Instruction/Life Skills Instruction 
     English Centers on Monday/Wednesday 
     Math Centers on Tuesday 
     Community Based Instruction/Vocational Training on Thursday 
     Cooking, social interaction, leisure skills, crafts on Friday. 
      1st Semester Cook Breakfast 
      2nd Semester Cook Lunch 

10:15 – 10:50  P.E. Tuesday, Thursday (Thursday if we are not in community) 
     Monday, Wednesday and Friday mainstream APE 

10:18 – 10:40  English Centers on Monday/Wednesday 
     Math Centers on Tuesday 
     Community Based Instruction/Vocational Training Thursday 

Cooking, Social Interaction Skills, Leisure Skills, Crafts on 
Friday 

10:40 – 10:45  Clean-up for lunch 

10:45 – 10:55  Get lunch WAIT FOR ALL STUDENTS PRIOR TO EATING 

10:55 – 11:35 Eat in cafeteria with general education students/classroom 
staff 

11:35 – 11:55  Hygiene/Social Interaction 

11:55 – 12:15  Class jobs/Work group 

12:15 – 12:30  Social Skills/Community Lesson 

12:30 – 12:45  Literature 

12:45 – 1:00   Recap of day 

1:00 -- 1:22  Closing Activities 

1:22    Go to Buses. Begin the Loading Process 
 
The SBCSS reached its conclusion about the total instructional time received by the Student by 
including as instructional minutes the time that the Student spent during lunch, passing periods,7 
and the loading and unloading of the bus because it asserted that the Student was instructed in 
life skills during those periods of time (unlike general education students). This conclusion by 
SBCSS is inconsistent with California law which provides that the instructional day for a special 

                                                           
7
 Passing time is a term used to describe time between classes when high school students move from 

one classroom to another. Although neither Section 504 nor Title II provide a definition of or provide 
guidance about how to determine either instructional time or non-instructional time, another federal law 
does provide a precise definition of non-instructional time as “time set aside by the school before actual 
classroom instruction begins or after actual instruction ends.” See the Equal Access Act, 20 U.S.C. §§ 
4071, et seq. at § 4072(4). As another point of reference, California law sets instructional time as “time 
engaged in educational activities. . .and under the immediate supervision and control of an employee of 
the district or county office who possessed a valid certification document, registered as required by law.” 
Education Code § 46300(a). 



Page 14 of 18: 09-15-1398 

education student be the same period time as for students without disabilities unless otherwise 
specified in the IEP.8 Thus, in order for this traditional non-instructional time to be considered as 
instructional time for the Student, it must have been specifically found to be instructional by his 
IEP team and incorporated as a provision in his IEP. However, the Student’s IEP and the IEP of 
the other students in his classroom did not have any provision recognizing instructional time 
would occur during lunch, passing time, and during loading and unloading of the bus.  
 
When OCR requested the SBCSS to clarify its position regarding the Student’s instructional 
time given the lack of any IEP provision providing for non-instructional time to be considered 
instructional, the SBCSS responded: 
 

A review of IEPs from [the School] for the 2014-15 school year do not document 
that each IEP team individually considered the instructional importance of 
passing periods and lunch. Desert/Mountain Operations of SBCSS is now 
requiring that each IEP team specifically address student’s participation and 

                                                           
8
 Section 3001(k) of Title 5 of the California Code of Regulations provides that the instructional day for a 

special education student “shall be the same period of time as constitutes the regular school day for that 
chronological peer group unless otherwise specified in the IEP.” Further, according to the California 
Department of Education (CDE): 
 

[t]he usual rules and allowances governing instructional time apply also to the 
instructional time offered by county offices to special day class students with one 
exception. Lunch time and recess are not included in the instructional offering of regular 
districts but, under specified conditions, special education instruction during lunch or 
recess may be included as time offered for purposes of Section 46201.5. To qualify, 
special education lunchtime and recess activities must be instructional, required by the 
students' I.E.P. and conducted under the direct supervision of qualified, properly 
credentialed, special education teachers. 

See Fiscal Management Advisory 86-06 (July 21, 1986) at pg. 10 (available at 
http://www.cde.ca.gov/fg/sf/aa/documents/ma8606.pdf). 

 
The same CDE advisory provides the following information regarding the consideration of “passing time” 
as instructional time: 
 

Passing Time. Neither the Education Code nor the California Administrative Code 
specifically provides for passing time as part of instructional activity. Since 1967, 
however, the Attendance Accounting Manual has recognized and included a limited 
amount of passing time credit. Actual passing time -- not to exceed ten minute-- between 
classes of like programs is allowed for those pupils changing instructors and/or courses. 
Traveling time from home to school, school to home, or to or from other programs (such 
as regional occupational or adult programs) is not credited as passing time. One passing 
time is authorized for the periods straddling a lunch break but the passing time must be 
distinct from the actual lunch period and -- where applicable to establish the attendance 
of pupils for a minimum school day as required by law -- pupils must return to 
instructional activity after the lunch period. Where classroom activities are scheduled as 
single, continuous sessions of 150 minutes or more, passing time credit may be counted 
for one break -- not to exceed ten minutes -- for purposes normally accomplished during 
passing time.  

Id. at pg. 15. 
 

It does not appear, however, that the District utilized this provision and it limited instruction time to actual 
class time. 

http://www.cde.ca.gov/fg/sf/aa/documents/ma8606.pdf


Page 15 of 18: 09-15-1398 

benefit from participation in passing periods and lunch at the high school level. 
This IEP team discussion is to be documented in the supports and services page 
of the Desert/Mountain SELPA IEP (Form 68 D) and the IEP Notes page (Form 
68 N).  

 
Additionally, of note, in the October X, 2014 addendum to the Student’s IEP was the statement: 
 

Programs and services will be provided according to where the student is in 
attendance and consistent with the district of service calendar and scheduled 
services, excluding holidays, vacations, and non-instructional days unless 
otherwise specified.  

 
Using the teacher’s daily classroom schedule as the best evidence of the amount of instruction 
provided to the Student and his classmates on a daily basis, it reflects that the Student and his 
classmates received between 279 and 292 minutes of instruction, which is less than the 344 
minutes received by general education students at the Student’s school.9  
 
Related to the time that the Student’s school day began and ended was the complainant’s other 
allegation that the Student could not schedule an elective class during first or last period of the 
day because his day began after the start of the first period and finished prior to the conclusion 
of the last period of the day. 
 
The Student’s participation in a first period or last period elective class is one means of 
mainstreaming the Student’s participation in the educational program. As such, his participation 
in a first or last period class would have been a determination made by his IEP team. However, 
the Student’s IEPs did not have any determination by his IEP team to have him enroll in a first 
or last period class or reflect any discussion about him taking any course during those periods. 
The one instance occurred during the October X, 2014 team meeting that created the 
addendum to the Student’s May X, 2014 IEP. In the October X addendum, it was stated that 
“[m]ainstream opportunities will be explored at the second semester.” While this statement could 
have resulted in the Student participating in a first or last period class for the second semester 
of the 2014-15 school year, the Student’s parents did not provide their consent to the October X 
addendum until May XX, 2015, which was the end of the 2014-15 school year.  
 
The SBCSS also stated to OCR that the SBCSS would alter the Student’s transportation 
schedule so that he would be picked up earlier or dropped off later to accommodate any 
determination by his IEP team to have him participate in a first period or last period class. There 
was no information presented to OCR that indicated its representation to OCR would not have 
occurred. 
 
 (ii) Legal Standards 
 
The legal standards are the same as previously stated for allegation #3(a). 
 
 (iii) Analysis and Conclusions 
 

                                                           
9
 The determination of the total minutes excludes the time of 7:00 a.m. through 7:45 a.m., 10:40 a.m. to 

10:45 a.m., 10:45 a.m. to 10:55 a.m., and 10:55 a.m. to 11:35 a.m. as it represents time that was not 
instructional. The variance of 13 minutes is due to the block of time between 10:15 a.m. and 10:50 a.m. 
during which different activities could have taken place depending on the day of the week.   
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As indicated above, students without disabilities at the School attended school from 7:00 a.m. until 
1:47 p.m. each day. This resulted in them receiving 344 minutes of instruction per day (the time is 
determined by deducting from the length of the school day the various minutes that were not 
considered instructional time such as the time between periods, lunch, and other transitional 
periods of time).  
 
Notwithstanding the requirements of Section 504 and Title II that the Student receive equal 
treatment as his nondisabled peers, pursuant to the Student’s October X, 2014 addendum to his 
IEP, the Student was to receive his instruction “consistent with the district of service calendar and 
scheduled services, excluding holidays, vacations, and non-instructional days unless otherwise 
specified.”10 
 
The SBCSS initially stated to OCR that the Student received 377 minutes of instruction per day 
and it calculated this amount of time by including as the Student’s instructional time the time he 
spent between classes, eating, and loading and unloading the school bus (passing time). While 
instructional time may include within it the periods of time when a student with a disability is 
transitioning between classes, eating, or is loading or unloading his or her school bus, they may 
only be considered instructional time if the student’s IEP team specifically makes a determination 
that such periods will provide instruction and the student’s IEP specifically states that these periods 
of time will be considered instructional.  
 
In this matter, however, as later acknowledged by the SBCSS in its response to OCR’s 
supplemental request for information, the Student’s IEP team never included any provision in his 
IEP that specifically provided that these periods of time would be considered instructional. Thus, 
the total amount of instructional time provided to the Student on a daily basis had to exclude from it 
the time between classes, the time he spent eating, and the time it took for him to load and unload 
his school bus. The SBCSS’ calculation of the instruction time received by the Student was, 
therefore, erroneous because it included the traditional non-instructional time.  
 
In light of the above, the SBCSS was required to provide the same amount of instructional time per 
day to the Student as was being provided to students without disabilities at the School. The 
information provided to OCR, however, establishes that the Student was not being provided with 
the same 344 minutes of instruction per day as students without disabilities at the School. The 
teacher’s daily classroom schedule established that the Student and his classmates received 
between 279 and 292 minutes of instruction per day which was between 52 and 65 minutes less 
than their peers without disabilities.  
 
Based on the above, there is sufficient information to find noncompliance with Section 504 and 
Title II and their implementing regulations with respect to the first part of allegation #3 of the 
complaint. The same analysis and conclusion applies to the other students in the Student’s 
classroom since they were subject to the same daily schedule and none of their IEPs had 
provisions related to including traditional non-instructional time as instructional time. 
 
There is, however, insufficient information to support the second part of allegation #3 (that the 
Student and other students were not permitted to participate in first or last period during the school 
year). The first and last period at the School were when electives were generally taken by students. 

                                                           
10

 Because the October X addendum was not effective until the end of the school year, OCR does not rely 
on the IEP provision to support any conclusion herein but refers to it as information consistent with and 
corroborative of the conclusion that the students’ IEPs required specific provisions within them that 
altered their daily instructional minutes to make them different than the students without disabilities.  
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The IEPs reveiwed showed that the IEP team was discussing whether participation in an elective 
course would be appropriate for the Student and his unique needs.  
 
The October X addendum to his IEP reflected that mainstreaming opportunities would be explored 
during the second semester. However, the IEP team never had the opportunity to place this 
provision in effect because consent to it was not provided until the end of the school year, on May 
XX. Thus, the Student’s failure to have any class during the first or last period of the day was not 
due to him being provided with a shortened school day, but rather due to the inability of his IEP 
team to consider such a placement and provide such a placement because of the lack of consent 
from the Student’s parents. The SBCSS also represented to OCR that the beginning or end of the 
Student’s school day could have been modified to accommodate a first or last period course and 
nothing was presented to OCR that would contradict this representation. 
 
For the above reasons, OCR found insufficient evidence to support the second part of the third 
allegation (that the Student was not permitted to participate in a first or last period class during the 
school year). The complainant did not provide any information to support the allegation with 
regard to the other students in the Student’s classroom and OCR did not receive any 
information that would lead to an inference that any of them was prevented from taking a first or 
last period course.  
 

To address the issue of noncompliance found by OCR in the first part of allegation #3(b) and in 
agreeing to voluntarily address the issue identified in allegation #2(b), the SBCSS entered into the 
enclosed Resolution Agreement which is aligned with the allegations and the findings and 
information obtained by OCR during its investigation. The Resolution Agreement requires the 
SBCSS to, among other things: review the circumstances surrounding the instructional minutes 
received by the Student and his classmates and the convening of IEP team meetings for the 
Student and his classmates, determine if their instructional time was detrimentally impacted, and, if 
so, provide compensatory education and services to them as appropriate; develop and 
disseminate to staff and parents of students with disabilities a memorandum that provides 
information regarding the legal obligation to provide students with disabilities with equal educational 
opportunity to that of students without disabilities; and, to provide training about the content of the 
memorandum to appropriate staff. 
 
Conclusion 
 
This concludes OCR’s investigation of the complaint and should not be interpreted to address the 
SBCSS’ compliance with any other regulatory provision or to address any issues other than those 
addressed in this letter. OCR is closing the investigation of this complaint as of the date of this 
letter and notifying the complainant concurrently.    
  
When fully implemented, the Resolution Agreement is intended to address all of OCR’s compliance 
concerns in this investigation. OCR will monitor the implementation of agreement until the SBCSS 
is in compliance with Section 504, Title II, and their implementing regulations that were at issue in 
this matter. 
 
This letter sets forth OCR’s determination in an individual OCR case. This letter is not a formal 
statement of OCR policy and should not be relied upon, cited, or construed as such. OCR’s formal 
policy statements are approved by a duly authorized OCR official and made available to the public. 
Please be advised that the SBCSS may not harass, coerce, intimidate, or discriminate against any 
individual because he or she has filed a complaint or participated in the complaint resolution 
process. If this happens, the individual may file a complaint alleging such treatment. 
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Under the Freedom of Information Act, it may be necessary to release this document and related 
correspondence and records upon request. In the event that OCR receives such a request, it will 
seek to protect, to the extent provided by the law, personal information that, if released, could 
reasonably be expected to constitute an unwarranted invasion of personal privacy. 
 
The complainant may have the right to file a private suit in federal court whether or not OCR finds a 
violation. 
 
Thank you and your staff, especially Mr. Richard Frederick, for their assistance with this matter. If 
you have any questions regarding this letter, please contact Alan Konig, Civil Rights Attorney, at 
(415) 486-5527 or Alan.Konig@ed.gov.   
  
             Sincerely, 
 
             /s/ 
 
             Kana Yang  
             Acting Team Leader 
 
encl. 

mailto:Alan.Konig@ed.gov



