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      Re:  OCR Docket #05161243 

 

Dear Superintendent Charron: 

 

This is to notify you of the disposition of the above-referenced complaint filed with the U.S. 

Department of Education (Department), Office for Civil Rights (OCR), against the Waterloo 

Community Unit School District #5 (District), alleging discrimination on the basis of sex and 

also alleging retaliation.   

 

Specifically, the complaint alleged that 1) the District subjected a male student (Student A) to 

discrimination on the basis of sex by suspending him in March 2016, and 2) the District 

interfered with Student A’s guardian’s right to complain to the School Board about the discipline 

of Student A, in that a District administrator threatened to increase the severity of the code 

violation used to discipline Student A. 

 

OCR is responsible for enforcing Title IX of the Education Amendments of 1972 (Title IX), 20 

U.S.C. § 1681-1688, and its implementing regulation at 34 C.F.R. Part 106, which prohibit 

discrimination on the basis of sex and also prohibit retaliation.  As a recipient of Federal 

financial assistance from the Department, the District is subject to the provisions of Title IX.  

Accordingly, OCR has jurisdiction over this complaint. 

 

During the course of the investigation, OCR reviewed data provided by the District and Student 

A’s guardian (hereinafter the Guardian) and interviewed District administrators, the District’s 

Attorney, and the Guardian.  OCR noted deficiencies in the District’s response to the underlying 

incident but determined that the evidence is insufficient to conclude that the District 

discriminated against Student A based on sex with regard to allegation #1. OCR further 

determined that the evidence established that the District violated Title IX with regard to 

allegation #2.  Discussions between OCR and the District resulted in the District’s signing the 

enclosed Resolution Agreement (Agreement), which, when fully implemented, will resolve the 

issues raised in allegation #2 of the complaint. 
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Legal Standards 

 

The Title IX regulation, at 34 C.F.R. § 106.31(a), provides that, except as provided elsewhere in 

the regulation, no person shall on the basis of sex be excluded from participation in, denied the 

benefits of, or subjected to discrimination in education programs or activities operated by 

recipients of Federal financial assistance. 

 

In determining whether a recipient subjected an individual to different treatment on the basis of 

sex, OCR looks to whether there were any apparent differences in the treatment of similarly-

situated individuals on the basis of sex.  If so, OCR assesses the recipient’s explanation for any 

differences in the treatment of similarly-situated individuals to determine if the reasons are 

legitimate and non-discriminatory and whether they are merely a pretext for unlawful 

discrimination.  Additionally, OCR examines whether the recipient treated the individual in a 

manner that was consistent with its established policies and procedures and whether there is any 

other evidence of sex discrimination.  

 

The Title IX regulation, at 34 C.F.R. § 106.71, incorporates by reference the regulation 

implementing Title VI of the Civil Rights Act of 1964, at 34 C.F.R. § 100.7(e), which prohibits a 

recipient from retaliating against an individual for the purpose of interfering with any right or 

privilege secured by the regulation or because the individual has made a complaint, testified, 

assisted or participated in any manner in an investigation, hearing or proceeding under the 

regulation or opposed any act or policy that is unlawful under the regulation.  

 

A recipient engages in unlawful retaliation when it takes an adverse action against an individual 

either in response to the exercise of a protected activity or to deter or prevent protected activity in 

the future. To find a prima facie case of retaliation, each of the following three elements must be 

established:  (1) an individual experienced an adverse action caused by the recipient; and (2) the 

recipient knew that the individual engaged in a protected activity or believed the individual might 

engage in a protected activity in the future; and (3) there was some evidence of a causal 

connection between the adverse action and the protected activity. An act of intimidation, threat, 

coercion, or discrimination constitutes adverse action for purposes of Title IX if it is likely to 

dissuade a reasonable person in the complainant’s position from making or supporting a claim of 

discrimination or from otherwise exercising a right or privilege secured under the statue or 

regulation. In assessing whether a recipient’s conduct is adverse intimidation or coercion, OCR 

considers a variety of factors that might suggest undue pressure about whether or how to engage 

in protected activity.    

 

If an inference of unlawful retaliation is raised, OCR will then determine whether the recipient 

has identified a factually legitimate, non-retaliatory reason for its action, and if so, whether the 

reason offered is genuine or is a pretext for retaliation.  Pretext may be shown by evidence 

demonstrating that the explanation for the adverse action is not credible or believable or that 

treatment of the person was inconsistent with the treatment of similarly situated individuals or 

established policy or practice. 
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Policies and Procedures 

 

The District’s policy (7.10) entitled Equal Education Opportunities
1
 prohibits discrimination 

based on sex, but does not specifically reference retaliation.  Policy 7.10 states, “The 

Superintendent shall appoint a Nondiscrimination Coordinator. The Superintendent and Building 

Principal shall use reasonable measures to inform staff members and students of this policy and 

grievance procedure.”  The District’s Uniform Grievance Procedures (Procedures) state that they 

may be used for any violation of rights under one of several laws, including Title IX.  The 

Procedures state that the Nondiscrimination Coordinator also serves as the District’s Title IX 

Coordinator.  The Procedures provide contact information for the Nondiscrimination Coordinator 

and Complaint Managers, including their names, titles, phone numbers, and mailing and email 

addresses.
2
    

 

The District also has a policy prohibiting harassment of students (7.20).  This policy states, in 

part, “Any person, including a district employee or agent, or student, engages in sexual 

harassment whenever he or she makes sexual advances, requests sexual favors, and/or engages in 

other verbal or physical conduct, including sexual violence, of a sexual or sex-based nature, 

imposed on the basis of sex, that … Has the purpose or effect of … [s]ubstantially interfering 

with a student’s educational environment; … [c]reating an intimidating, hostile, or offensive 

educational environment; … [d]epriving a student of educational aid, benefits, services, or 

treatment; or … [m]aking submission to or rejection of such conduct the basis for academic 

decisions affecting a student.”  The policy also says, “Examples of sexual harassment include 

touching, crude jokes or pictures, discussions of sexual experiences, teasing related to sexual 

characteristics, and spreading rumors related to a person’s alleged sexual activities.” 

 

School Board Policy 7.310 prohibits “creating, distributing, and/or accessing at school any 

publication that is obscene, pornographic, or pervasively lewd and vulgar.” 

 

The School’s Student Handbook
3
 delineates the Discipline Code (Code), an array of prohibited 

student conduct, and a range of disciplinary actions from notifying parents/guardians through 

expulsion as well as referring certain misconduct to local law enforcement.  Among the actions 

prohibited are “[e]ngaging in any sexual activity, including without limitation, offensive 

touching, sexual harassment, indecent exposure (including mooning) and sexual assault” and 

“[e]ngaging in bullying, hazing or any kind of aggressive behavior that does physical or 

psychological harm to a staff person or another student or encouraging other students to engage 

in such behavior. Prohibited conduct specifically includes, without limitation, any use of 

violence, intimidation, force, noise, coercion, threats, stalking, harassment, sexual harassment, 

public humiliation, theft or destruction of property, retaliation, hazing, bullying, [and] bullying 

using a school computer or a school computer network or other comparable conduct.”  The Code 

also says prohibited conduct includes “[e]ngaging in any activity, on or off campus, that 

                                                           
1
 http://policy.microscribepub.com/cgi-

bin/om_isapi.dll?clientID=191159553&depth=2&infobase=waterloo_5.nfo&softpage=PL_frame 
2
 http://policy.microscribepub.com/cgi-

bin/om_isapi.dll?clientID=191158986&depth=2&infobase=waterloo_5.nfo&softpage=PL_frame  
3
 http://waterloohighschool.weebly.com/student-handbook.html  

http://policy.microscribepub.com/cgi-bin/om_isapi.dll?clientID=191159553&depth=2&infobase=waterloo_5.nfo&softpage=PL_frame
http://policy.microscribepub.com/cgi-bin/om_isapi.dll?clientID=191159553&depth=2&infobase=waterloo_5.nfo&softpage=PL_frame
http://policy.microscribepub.com/cgi-bin/om_isapi.dll?clientID=191158986&depth=2&infobase=waterloo_5.nfo&softpage=PL_frame
http://policy.microscribepub.com/cgi-bin/om_isapi.dll?clientID=191158986&depth=2&infobase=waterloo_5.nfo&softpage=PL_frame
http://waterloohighschool.weebly.com/student-handbook.html
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interferes with, disrupts, or adversely affects the school environment, school operations, or an 

educational function, including but not limited to, conduct that may reasonably be considered to: 

(a) be a threat or an attempted intimidation of a staff member; or (b) endanger the health or safety 

of students, staff, or school property.”  Specific sanctions are not identified for particular 

violations of the Code or School Board Policy 7.310. 

 

Facts 

 

Student A began to attend Waterloo High School (School) as a sophomore transfer student in 

early March 2016. Over the weekend of March 19-20, 2016, Student A received on his phone a 

topless image of a female student (Student B).  According to the Guardian, Student A told her 

that he received the image but deleted it on Sunday, March 20, 2016.  

 

According to School administrators, Student B’s older brother visited the School after the school 

day had ended on Monday, March 21, 2016, to express concern that Student B had received text 

messages from classmates who advised they had seen the picture that she sent to Student A. 

 

The next morning the Assistant Principal and Principal interviewed six students, individually, 

who typically sat with Student A at lunch.  Five of the students said Student A had shown them 

the picture of Student B on his phone, and the sixth student denied having seen the picture.  The 

administrators asked three of the students to write a statement, which they did.  The three 

statements, which were provided to OCR, confirmed that the students had seen the picture.  The 

Principal retrieved Student A’s phone and called local law enforcement to report that Student B 

sent an explicit picture and Student A showed it to other students.  The Principal did not review 

Student A’s phone to see if the picture existed. The Principal gave the police Student A’s phone 

and the identities of Student A and Student B.  Student A denied to the Principal sharing the 

picture with classmates.  The District informed OCR that the police did not charge either Student 

A or Student B. 

 

According to the Principal and Vice Principal, this was the only time during the 2015-2016 

school year when they encountered a case of sharing of an explicit photograph. The Principal 

contacted the Illinois Principals Association (Association) via email, seeking “help and 

guidance” because she could not reach the District’s counsel for advice on the matter.  The 

Association suggested the Principal pursue the matter “as sharing child pornography,” due to 

Student B’s age as a minor, which made this a more serious violation, and determine a 

consequence consistent with the School Policy. 

 

Rather than applying School Board Policy 7.310, the Principal decided to issue Student A a five 

day out-of-school suspension and a five-day in-school suspension for “sexual harassment.”  The 

Principal explained to OCR that she coded the violation as sexual harassment as means to shield 

Student A from having a disciplinary action based on child pornography in his educational 

record.  The Principal did not issue Student B discipline for sending the explicit picture over a 
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weekend outside of school because she said that the School is prohibited from disciplining 

students for off-campus misconduct.
4
 

 

The Guardian did not provide information to indicate that any students other than Student B were 

similarly situated to Student A yet treated more favorably. The Principal and Vice Principal said 

this incident was the only time during the 2015-2016 school year where a student shared an 

explicit photograph, and OCR found no evidence of female students treated more favorably 

under similar circumstances.  

 

The Principal sent a suspension notice to the Guardian, dated March 22, 2016, and explained that 

the Guardian could submit a written request for a “Review Hearing” to the Superintendent to 

challenge the suspension “at the next meeting of the Board of Education” (Board).  The Guardian 

provided the School with a written request, dated March 28, 2016, to challenge Student A’s 

suspension, “preferably during [the Board’s] executive session.” 

 

Prior to the Board’s next meeting, the Guardian met with the Assistant Principal, Principal, and 

Superintendent on April 4, 2016.  The parties agree that the Guardian explained she wanted to 

assert to the Board that Student A had been discriminated against based on sex because Student 

B had not been disciplined for sending the picture.  The Principal explained at the meeting that 

the School was not required to discipline Student B because her action did not take place at 

school and thus did not violate Board policy 7.310.  The Superintendent stated that if the 

Guardian challenged the matter before the Board, the Superintendent would change the coding of 

the incident to child pornography based on the Association’s guidance.  The Superintendent did 

not inform the Guardian of the consequences that would ensue if the matter was described as 

child pornography, and OCR notes that there is no separate violation titled “child pornography” 

in the Code. 

 

In response to the Superintendent’s proposed action, the Guardian said at the meeting she 

interpreted the Superintendent’s statement as a threat based on the intent to advise the Board that 

the District had discriminated against Student A based on sex.  The Superintendent denied to her 

that he intended the comment as a threat.   

 

In the data response to OCR, the Superintendent wrote: 

 

I shared with the [Guardian] that the principal had consulted with the Attorney for the 

Illinois Principals Association and he suggested treating the disciplinary incident as 

“child pornography.”  I also shared with her that the Principal used her discretion to 

reduce the infraction and treat it as “sexual harassment.”  Perhaps she should not have.  I 

shared that if the [Guardian] chose to appeal the suspension to the Board of Education, I 

would be recommending we follow the advice offered of the attorney in how we describe 

[Student A’s] actions.  At no time was the infraction or the notice of the infraction 

changed in any manner. 

 

                                                           
4
 OCR will provide the District with technical assistance regarding the requirements in Title IX related to responding 

to sexual harassment that occurs off campus and creates a hostile environment on campus for students. 
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OCR also asked the District’s legal counsel (Counsel) to clarify the Superintendent’s 

explanation.  Counsel wrote: 

 

[T]he [Guardian] requested that the board review [Student A’s] suspension. The District 

termed it as sexual harassment when they gave notice of suspension to avoid a record of 

child pornography in the student’s disciplinary file. The superintendent informed the 

[Guardian] that if she wanted to appeal the suspension the board would be informed of 

what happened--that the student had a naked image of [Student B] that she sent to him on 

his phone and it constituted child pornography because of her age. No change in the 

written notice of suspension or any other written record would be changed and no 

additional or different disciplinary response would be taken-- or could be taken other than 

a review of suspension by the Board at a review hearing. At the review hearing, the 

superintendent told the [Guardian] that the board would hear of the true nature of the 

charges—i.e. that he didn’t sexually harass a student but rather he showed a naked picture 

of his underage girlfriend to his buddies at school which constitutes child porn. After a 

review hearing the board would have voted to affirm, reverse or modify down the 

suspension but it would not have imposed any additional sanction. This never happened 

because she did not go forward with a hearing. Significance is that the board would be 

informed of what happened and what it constituted. No additional discipline, no change 

to the notice of suspension. 

 

The Guardian maintained that the Superintendent’s threat to expose the true nature of Student 

A’s conduct was an effort to prevent her from pursuing the matter.   There were no further 

discussions between the District and the Guardian about how the incident was or would be 

coded. 

 

On April 11, 2016, the Guardian advised the District in writing that because she was “threatened” 

by the Superintendent, she was withdrawing her request for a Review Hearing. She specifically 

referred to the “adverse actions toward [Student A] by changing his file from sexual harassment 

(sic) to child pornography.”  The District did not respond to this letter to challenge the 

Guardian’s assertion that the Superintendent had threatened her.   

 

Analysis and Conclusion 

 

Allegation #1 

 

OCR must often weigh conflicting evidence and determine whether the preponderance of the 

evidence substantiates the allegation.  The evidence indicates that the School received a 

complaint that Student A shared an explicit picture of Student B with classmates, conduct which 

implicated District policies 7.20 and 7.310.  The Principal found evidence that Student A had 

shown the text to other students, coded the violation as “sexual harassment” and issued Student 

A a five-day out-of-school suspension and a five-day in-school suspension.  The District offered 

as its justification for not disciplining Student B the fact that her conduct did not occur at school. 

OCR notes that while Board Policy 7.310 prohibits accessing and distributing such pornography 

at school, the Code prohibits off campus conduct “that interferes with, disrupts, or adversely 
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affects the school environment, school operations, or an educational function disrupts the 

school.” Thus, the District could have investigated whether Student B engaged in sexual 

harassment as it did with Student A.   

 

While texting a nude photo to a fellow student could create a hostile environment for the student 

receiving the text, OCR determined that the fact that Student A did not object to the picture 

Student B sent, but instead showed it to other students suggests that he did not find the picture 

unwelcome and that therefore in this case the text did not substantially interfere with his 

educational environment or create an intimidating, hostile, or offensive educational environment 

for him.  In addition, under the Guardian’s version of events, Student A deleted the picture from 

his phone on the same weekend he received it, suggesting that it did not interfere with his 

educational environment, even if he found it unwelcome.  In contrast, the evidence obtained in 

the internal investigation suggests that Student A’s conduct in sharing the photo at school was 

not welcomed by Student B and possibly others who viewed it.  

 

OCR noted deficiencies in the District’s handling of the texting incident in that it failed to apply 

the sexual harassment Code provision to Student B as it did with Student A: it did not make a 

determination as to whether Student B, by sending the text, created a sexually hostile 

environment by engaging in conduct that interfered with, disrupted, or adversely affected the 

school environment, school operations, or an educational function at the school in violation of 

the Code.  

 

However, OCR nonetheless determined that the evidence is insufficient to establish that the 

different treatment was based on sex. OCR notes that the District treated the students the same in 

some respects; it determined that the conduct of both students may have violated criminal law, 

and accordingly the School referred the actions of both Student A and Student B to local law 

enforcement. The evidence suggests that to the extent that it treated the students differently in 

discipline the difference can be justified based on the evidence that Student A’s conduct was 

unwelcome but Student B’s conduct was not. OCR found no evidence of any other students 

engaging in similar conduct to Student A (showing a nude text to other students) but not being 

disciplined by the District. 

 

Based on the foregoing, OCR has determined that the evidence is insufficient to conclude that the 

District discriminated against Student A based on sex. 

 

Allegation #2 

 

It is undisputed that the Guardian engaged in a protected activity of which District officials were 

aware when she asserted that the discipline of Student A was discriminatory based on sex.
5
  It is 

also undisputed that after she engaged in a protected activity, the Superintendent advised her that 

                                                           
5
 Although OCR could not substantiate in allegation #1 that the District subjected Student A to sex discrimination, an 

individual is protected from retaliation even when his or her underlying claim of discrimination is not meritorious. 

The individual merely must have had a good faith and objectively reasonable belief that he or she was opposing 

unlawful discrimination. Here, that standard is met. Moreover, OCR has no evidence to suggest that in pursuing her 

claim of sex discrimination, the Guardian was not acting in good faith. 
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the coding of the incident would be altered from sexual harassment to child pornography if she 

chose to challenge the alleged discriminatory decision at the Review Hearing.  OCR determined 

that a causal connection exists as the protected activity occurred immediately before the adverse 

act of the perceived threat during the same meeting. As such, a prima facie case of retaliation has 

been established.   

 

OCR considered whether the District’s explanation is a pretext for retaliation. The District 

asserted that the Superintendent was simply seeking to inform the Guardian of what would occur 

if she challenged the discipline of Student A, namely that he would change the coding of the 

incident to reflect that the conduct was child pornography. From the Guardian’s perspective, the 

Superintendent’s statement about changing the coding deterred her from further protected activity 

for fear that Student A would then have an educational record that indicated he had engaged in 

child pornography.  

 

While the District does not have a separate violation titled “child pornography” in its discipline 

code and the District asserted that the School Board could not have increased the penalty to 

Student A, the evidence did not establish that this information was communicated to Student A’s 

Guardian at the time. OCR finds it reasonable that a Guardian would be chilled from pursuing a 

protected activity by an instruction from a Superintendent that a student’s conduct would then be 

recorded as “child pornography.”  Also, it is apparent that Student A was harmed by his 

Guardian’s decision not to participate at the review hearing, as she lost the opportunity to 

persuade the Board to reverse or reduce his suspension, or to change or expunge his discipline 

records. Additionally, when the Guardian sent the District in writing a withdrawal of her request 

for a Board hearing, she cited the Superintendent’s threat as the reason for withdrawing; the 

District did not respond or take any action to disabuse the Guardian of the notion that she had 

been threatened or otherwise clarify the intent of the Superintendent’s remarks.   

 

In determining whether the District’s explanation is a pretext for retaliation, OCR reviews 

whether the District followed its policies and procedures, whether similarly situated students 

were treated more favorably and whether there is any evidence of retaliatory animus. In this case, 

the District acknowledges that it did not follow the recommended practice of coding Student A’s 

discipline as child pornography prior to or after the discipline was issued, which calls into 

question whether the District’s explanation is legitimate. Also, the District’s explanation that it 

would be forced to inform the School Board of the “true” nature of the charges is not credible, as 

the School Board would undoubtedly be notified of the explicit picture, regardless of how the 

District coded the offense.  It is also reasonable to conclude that informing a parent that the 

described basis for child’s discipline would be changed from sex harassment to “child 

pornography” could (and in this case did) deter further protected activity. Based on the above, 

OCR determined that the District’s explanation was retaliatory and a pretext for retaliation 

action.    

 

Based on the above, OCR determined that the Superintendent’s comments at the meeting were 

reasonably interpreted by the Guardian as an attempt to interfere with her exercising her rights 

under Title IX.  Accordingly, OCR has concluded that the District violated the applicable 

regulations with regard to this allegation. 
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OCR determined that a Resolution Agreement is appropriate under the circumstances present in 

this particular case to resolve the Title IX violation identified.  In particular, the District agreed to 

revise its policies and procedures to specifically, not implicitly, include a provision that prohibits 

retaliation, provide training to teachers and administrators, including the Superintendent, on the 

District’s revised anti-retaliation policies and procedures, verbally reprimand the Superintendent, 

and revise Student A’s disciplinary file/educational record. 

 

The enclosed Agreement, when fully implemented, will address the violation of Title IX.  The 

provisions of the Agreement are aligned with the complaint allegations and the information 

obtained during OCR’s investigation, and are consistent with the applicable regulations.  OCR 

will monitor the implementation of the Agreement until the District is in compliance with the 

Title IX regulations at issue in the case.     

 

Overall Conclusion 

 

This letter sets forth OCR’s determination in an individual OCR case.  This letter is not a formal 

statement of OCR policy and should not be relied upon, cited, or construed as such.  OCR’s 

formal policy statements are approved by a duly authorized OCR official and made available to 

the public. 

 

Please be advised that the District may not harass, coerce, intimidate, or discriminate against any 

individual because he or she has filed a complaint or participated in the complaint resolution 

process.  If this happens, the individual may file a complaint alleging such treatment. 

 

Under the Freedom of Information Act, it may be necessary to release this document and related 

correspondence and records upon request.  In the event that OCR receives such a request, we will 

seek to protect, to the extent provided by law, personally identifiable information, which, if 

released, could reasonably be expected to constitute an unwarranted invasion of personal privacy. 

 

The complainant may file a private suit in Federal court, whether or not OCR finds a violation.  

 

We wish to thank you and your staff for your cooperation and courtesy during our investigation. 

In particular, we would like to thank Mr. J. Christian Miller, District counsel. If you have any 

questions, please contact Mark Erickson at 312-730-1574 or by email at mark.erickson@ed.gov. 

 

      Sincerely, 

 

      

      Jeffrey Turnbull 

      Team Leader 

 

Enclosure 

 

cc: Mr. J. Christian Miller 




