
 

 
                     UNITED STATES DEPARTMENT OF EDUCATION        R EG I O N I V  

                               OFFICE FOR CIVIL RIGHTS, REGION IV        AL AB AM A
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                 G E O R G I A  
                            61 FORSYTH ST.,  SOUTHWEST, SUITE 19T10           T E N NE S SE E

                                 ATLANTA, GA 30303 -8927                                        

  

 

May 3, 2016 

 

Ms. Jacqueline Byrd,  

Superintendent, 

Polk County School District 

1915 South Floral Avenue 

Bartow, FL  33831 

 

 Re: OCR Complaint# 04-16-1062 

 

Dear Superintendent Byrd: 

 

On November 5, 2015, the U.S. Department of Education, Office for Civil Rights (OCR), 

received the above-referenced complaint against the Polk County Public School District 

(District) alleging disability discrimination.  The Complainant alleged that District personnel 

discriminated against her son (Student) on the basis of disability, by:  

1) failing to provide the Student with a free appropriate education (FAPE) during the 2015-

2016 school year when the District failed to implement or develop the Student’s 

Individualized Education Program (IEP) or Section 504 Plan while the student attended 

Kathleen High School (School); and  

2) violating the student’s due process rights by failing to hold a manifestation determination 

hearing prior to expelling the student on or about September 24, 2015. 

OCR is responsible for enforcing Section 504 of the Rehabilitation Act of 1973, as amended, 29 

U.S.C. § 794, and its implementing regulation, 34 C.F.R. Part 104, which prohibit discrimination 

on the basis of disability by recipients of Federal financial assistance, and Title II of the 

Americans with Disabilities Act of 1990, 42 U.S.C. §§ 12131 et seq., and its implementing 

regulation, 28 C.F.R. Part 35, which prohibit discrimination on the basis of disability by public 

entities.  Because the District is a recipient of Federal financial assistance from the Department 

and is a public entity, it is subject to the above statutes.  Accordingly, OCR has jurisdiction over 

this complaint.  Additional information about the laws OCR enforces is available on our website 

at http://www.ed.gov/ocr. 

OCR initiated an investigation into whether the District denied the Student a free and appropriate 

education (FAPE) when it failed to implement or develop the Student’s Section 504 or IEP plan 

in noncompliance with the Section 504 implementing regulation at 34 C.F.R. §§104.33 and 

104.35 and the Title II implementing regulation at 28 C.F.R. §35.130. OCR also opened an 

http://www.ed.gov/ocr
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investigation regarding the allegation that the District discriminated against the Student by 

failing to hold a manifestation determination hearing prior to a change in the Student’s placement 

in noncompliance with the Section 504 implementing regulation at 34 C.F.R. §104.35(a) and and 

the Title II implementing regulation at 28 C.F.R. §35.130(a) and (b). 

Legal Standards 

34 C.F.R. §104.33 (b) provides:  “[a]ppropriate education is the provision of regular or special 

education and related aids and services that are designed to meet the individual educational needs 

of [the student with a disability] as adequately as the needs of [students without disabilities] are 

met.” 

34 C.F.R. § 104.35(a) provides:  “A recipient that operates a public elementary or secondary 

education program shall conduct an evaluation in accordance with the requirements of . . . this 

section of any person who, because of [disability], needs or is believed to need special education 

or related services before taking any action with respect to the initial placement of the person in a 

regular or special education program and any subsequent significant change in placement.” 

In disciplinary matters concerning students with a disability, OCR interprets Section 504 to 

demand reevaluation of students prior to a change in placement due to discipline, such as a long-

term suspension or enrollment in an alternative school.  These types of disciplinary measures 

constitute a “significant change in placement” under §104.35(a). In order to implement an 

exclusion that constitutes a "significant change in placement," a recipient must first conduct a 

reevaluation of the child, in accordance with 34 C.F.R. § 104.35. 

Summary of Investigation 

 

Upon the receipt of this complaint, the District provided OCR with its Section 504 policies and 

procedures, the Student’s records, and correspondence showing the Complainant’s request that a 

Section 504 meeting be convened regarding the Student’s needs. The District requested to 

voluntarily resolve this complaint under Section 302 of OCR’s Case Processing Manual.   

Pursuant to these procedures, a complaint may be resolved at any time when, before the 

conclusion of an OCR investigation, the recipient expresses an interest in resolving the complaint 

and signs a resolution agreement that addresses the complaint allegations.  In such 

circumstances, the provisions of the resolution agreement will be aligned with the complaint 

allegations or the information obtained during the investigation and will be consistent with 

applicable regulations.   

Based upon information provided by the District, OCR learned that when the Student transferred 

into the District, the District initially was not aware that he was a Student in need of Section 504 

services.  The Complainant later brought this issue to the District’s attention in early 2015, but it 

was not addressed until November 16, 2015, when the Student’s Section 504 plan was 

implemented. Even though OCR had not completed its investigation when the District offered to 

resolve, OCR learned that because the Student was not recognized in the District as a Student 

needing services, he did not receive a manifestation determination hearing when he was 

disciplined with out of school suspension and enrollment in an alternative school setting prior to 

his Section 504 plan being implemented. 
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Resolution Agreement 

On May 3, 2016, the District signed the attached Resolution Agreement (Agreement), which 

once implemented, will fully address the complaint allegations in accordance with the 

requirements of Section 504 and Title II.  The Agreement requires the District to: 

 

1) Update its Student Intake Form for transfer students,  

2) Train relevant District staff regarding the guarantee of a FAPE under 34 C.F.R. §104.33; 

the District’s obligation under 34 C.F.R. §104.32 to locate Students in need of services; 

District procedures regarding Section 504 and ESE transfer students; the role of teaching 

and guidance staff in identifying Students who qualify for services under Section 504; 

and, when a Manifestation Determination Review is required.  

3) Hold a Manifestation Determination Review for the Student;  

4) Ensure that all of the Student’s 2016-2017 teachers are aware of his Section 504 plan, 

and 

5) Provide compensatory educational services for the Student.  

 

OCR will monitor the District’s implementation of the attached Agreement to ensure that it is 

fully implemented and that the District is in compliance with the statutes and regulations at issue 

in this complaint.   

Please be advised that the District may not harass, coerce, intimidate, or discriminate against any 

individual because he or she has filed a complaint or participated in the complaint resolution 

process. If this happens, you may file another complaint alleging such treatment. 

Under the Freedom of Information Act, it may be necessary to release this document and related 

correspondence and records, upon request.  In the event that OCR receives such a request, we 

will seek to protect, to the extent provided by law, personally identifiable information, which, if 

released, could reasonably be expected to constitute an unwarranted invasion of personal 

privacy. 

If you have any questions, please contact Ms. Robyn Painter, General Attorney, at (404) 974-

9345 or me at 404-974-9374. 

 

Sincerely, 

 

 

G. Anthony Brown, Esq.,  

Acting Compliance Team Leader 

 

Enclosure 


