
 

 

 

 

 

 

 

 

June 17, 2013 

 

Thomas J. Phillips 

Superintendent of Schools 

Watkins Glen Central School District 

303 12
th

 Street  

Watkins Glen, New York 14891 

 

Re: Case No. 02-14-1071 

 Watkins Glen Central School District 

 

Dear Superintendent Phillips: 

 

This letter is to notify you of the determination made by the U.S. Department of Education, New 

York Office for Civil Rights (OCR) regarding the above-referenced complaint filed against the 

Watkins Glen Central School District (the District).  The complainant alleged that the District 

discriminates, on the basis of sex, in its interscholastic athletics program.  Specifically, the 

complainant alleged that the District is failing to fully and effectively accommodate the athletic 

interests and abilities of female students to the extent necessary to provide equal opportunities to 

members of both sexes. 

 

OCR is responsible for enforcing Title IX of the Education Amendments of 1972 (Title IX), as 

amended, 20 U.S.C. § 1681 et seq., and its implementing regulation at 34 C.F.R. Part 106, which 

prohibit discrimination on the basis of sex in programs and activities receiving financial 

assistance from the U.S. Department of Education (the Department).  The District is a recipient 

of financial assistance from the Department.  Therefore, OCR has jurisdictional authority to 

investigate this complaint under Title IX. 

 

The regulation implementing Title IX, at 34 C.F.R. § 106.41(a), specifically prohibits 

discrimination on the basis of sex in athletic programs offered by recipients of financial 

assistance from the Department.  The regulation implementing Title IX, at 34 C.F.R. § 106.41(c), 

states that a recipient that operates or sponsors athletic teams must provide equal opportunity for 

members of both sexes.  In determining equality of opportunity, OCR considers factors set forth 

in 34 C.F.R. § 106.41(c) and in OCR clarifying policy and guidance documents. 

 

In reaching a determination, OCR obtained and analyzed information and documentation from 

the District concerning the District’s athletics program.  The following summarizes OCR’s 

determinations in this case. 
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A.  Effective Accommodation of Interests and Abilities 
 

OCR applies the following Three-Part test to assess whether an institution is providing equal 

participation opportunities for individuals of both sexes:  

i. Whether interscholastic level participation opportunities for male and female 

students are provided in numbers substantially proportionate to their respective 

enrollments; or 

ii. Where the members of one sex have been and are underrepresented among 

interscholastic athletes, whether the institution can show a history and continuing 

practice of program expansion that is demonstrably responsive to the developing 

interests and abilities of that sex; or  

iii. Where the members of one sex are underrepresented among interscholastic 

athletes and the institution cannot show a continuing practice of program 

expansion such as that cited above, whether it can be demonstrated that the 

interests and abilities of the members of that sex have been fully and effectively 

accommodated by the present program. 

 

The Three-Part test furnishes three individual avenues for measuring compliance with the 

requirement to provide individuals of each sex with nondiscriminatory opportunities to 

participate in interscholastic athletics.  If an institution has met any part of the Three-Part test, 

OCR will determine that the institution is meeting this requirement. 

 

i. Part One: Are Competitive Opportunities Substantially Proportionate to 

Enrollment? 

 

Under Part One of the Three-Part test, where an institution provides interscholastic level 

participation opportunities for male and female students in numbers substantially proportionate 

to their respective full-time undergraduate enrollments, OCR will find that the institution is 

providing nondiscriminatory participation opportunities for individuals of both sexes. 

 

OCR compared the number of male and female students enrolled in grades 7-12 with the number 

of athletic opportunities available to each sex within the District’s athletic program, for school 

years 2011-2012, 2012-2013 and 2013-2014. In determining participation opportunities, OCR 

counted the number of actual athletes participating
1
 in each competitive sport.

2
  OCR’s review 

                                                 
1
 As a general rule, OCR counts all student athletes listed on a team’s squad or eligibility list, and who are on the 

team as of the team’s first competitive event.  Under the interests and abilities analysis, a student athlete who 

participates in more than one sport will be counted separately as a participant in each sport.   
2
 An extracurricular activity not involving competition as its purpose is not considered a competitive sport for 

purposes of the interests and abilities analysis. In comparing population and athletic participation, OCR examined 

the rosters for all sports offered at the District’s Junior-Senior High School, which included varsity, junior varsity 

and modified level teams.  The District included varsity and junior varsity winter cheerleading in it its listing and 

count of sports offerings, asserting that these teams should be regarded as athletic teams for girls. However, based 

on information provided by the District regarding the activities of the cheerleaders, including support to other 

athletic teams and actual cheerleading competitions/tournaments, OCR determined that for purposes of this 

investigation that the cheerleading teams do not meet the criteria to be considered an athletic team under Title IX.  
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revealed that participation opportunities for girls and boys were disproportionate to their 

respective enrollments in each of the three years reviewed. 

 

OCR determined that during school year 2011-2012, girls had 283 (47.7%) of the athletic 

opportunities, while they represented (49.4%) of the overall enrollment.  The difference between 

enrollment and opportunities is a difference of 1.7%.  In order to achieve exact proportionality, 

girls’ athletic opportunities would need to be increased by 20, for a total of 303, which is greater 

than the average girls’ team size of 13.47 (283/21).3  During school year 2012-2013, girls had 

272 (46.4%) of the athletic opportunities while they represented 49.5% of the overall enrollment.  

The difference between enrollment and opportunities increased to a difference of 3.1 %.  In order 

to achieve exact proportionality, girls’ athletic opportunities would need to be increased by 35 

(for a total of 307), which greater than the average girls’ team size of 14.3 (272/19) for that year. 

During school year 2013-2014, girls had 283 (46.8%) of the athletic opportunities while they 

represented 49.3% of the overall enrollment.  The difference between enrollment and 

opportunities decreased to 2.5 %.  In order to achieve exact proportionality, girls’ athletic 

opportunities would need to be increased by 30 (for a total of 313), more than the average girls’ 

team size of 13.47 (283/21) for that school year.  Therefore, the District has failed to satisfy Part 

1. 

 

ii. Part Two:  Is there a History and Continuing Practice of Program Expansion for the 

Underrepresented Sex?  

 

Under Part Two of the Three-Part test, an institution may demonstrate compliance by showing 

that it has a history and continuing practice of program expansion that is demonstrably 

responsive to the developing interests and abilities of the underrepresented sex.  Part Two 

examines an institution's past and continuing remedial efforts to provide nondiscriminatory 

participation opportunities through program expansion. 

 

OCR considers the following factors, among others, as evidence indicating an institution’s 

history of program expansion that is demonstrably responsive to the developing interests and 

abilities of the underrepresented sex: 

 

 A record of adding interscholastic teams, or upgrading teams to interscholastic status, for 

the underrepresented sex; 

 A record of increasing the numbers of participants in interscholastic athletics who are 

members of the underrepresented sex; and 

 An affirmative response to requests by students or others for addition or elevation of 

sports. 

 

                                                 
3
 The 1996 Clarification states: 

 

OCR would also consider opportunities to be substantially proportionate when the number of 

opportunities that would be required to achieve proportionality would not be sufficient to sustain a 

viable team, i.e. a team for which there is a sufficient number of interested and able students and 

enough competition to sustain an intercollegiate team.  As a frame of reference in assessing this 

situation, OCR may consider the average size of teams offered for the underrepresented sex, a 

number which would vary by institution.  
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OCR will also consider the following factors, among others, as evidence that may indicate a 

continuing practice of program expansion that is demonstrably responsive to the developing 

interests and abilities of the underrepresented sex: 

 

 The current implementation of a nondiscriminatory policy or procedure for requesting the 

addition of sports (including the elevation of club or intramural teams) and the effective 

communication of the policy or procedure to students; and 

 The current implementation of a plan of program expansion that is responsive to 

developing interests and abilities. 

 

The District informed OCR that there are no formal policies or procedures for determining 

whether a sports team will be added, although it has policies governing anti-discrimination and 

budget, as well as school board oversight.  It further informed OCR that the only team it has 

added recently is the boys’ varsity lacrosse team; this was done after a current parent and board 

of education member wrote a grant to support it. 

 

OCR determined that the District began offering a sports program in 1901, and the offerings 

through 1972 were mainly for boys; there were nine (9) single sex sports offered for boys 

(basketball, track, football, tennis, wrestling, cross country, swimming, baseball and golf) and 

two (2) single sex sports for girls (basketball and swimming).  Since 1974 the District has 

expanded its sports offerings for both boys and girls.  For boys, the District added single sex 

teams in two (2) sports; soccer in 1986
4
 and lacrosse in 2014.  For girls, it added single sex teams 

in five (5) new sports: softball and cross-country in 1974; volleyball in 1980; soccer in 2001; and 

golf in 2008.  Data the District submitted reveals that no sports have been dropped completely.
5
 

 

During school year 2011-2012, boys had opportunities in eight (8) single sex sports on seventeen 

(17) teams and girls had opportunities in seven (7) single sports on sixteen (16) teams.  Same or 

similar sports had the same number of teams for both boys and girls.  In addition, the District 

offered athletic opportunities to both boys and girls on co-ed, mixed and/or combined bowling, 

tennis, track and indoor track teams. 

 

During school year 2012-2013, boys had opportunities in eight (8) single sex sports on fifteen 

(15) teams and girls had opportunities in seven (7) single sports on fourteen (14) teams. Both the 

boys’ and girls’ swimming and baseball/softball teams were reduced by one team each.  The 

District also offered athletic opportunities to both boys and girls on co-ed, mixed and/or 

combined bowling, track, and indoor track teams.  There was no mixed tennis team offered 

during this period. 

 

During school year 2013-2014, boys had opportunities in nine (9) single sex sports on seventeen 

(17) teams and girls had opportunities in seven (7) single sports on fifteen (15) teams. The boys’ 

program added a varsity lacrosse team.  Both boys and girls continued to have athletic 

                                                 
4
 Boys’ soccer began as a JV team in 1986 and became a varsity team in 1987.  Soccer then became a co-ed team in 

1996 until 2001 when varsity teams for both boys and girls were offered.   
5
 While the District did not drop any sports entirely, it did drop some teams.  The mixed soccer team created in 1996 

was dropped and single sex teams for boys and girls have been offered since 2001. The District also dropped JV 

baseball and JV softball in 2012.   
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opportunities on co-ed, mixed and/or combined bowling, track, and indoor track.  Additionally, 

mixed tennis was restored. 

 

Based on the above, OCR determined that the District has no formal procedures in place for 

students, coaches, parents or others to request that additional sports be added.   Further, although 

the District has historically increased the number of girls’ sports and teams, it has added a 

roughly equivalent number of boys’ teams.  Since 2001 the District has added three (3) 

sports/teams for girls, including varsity soccer in 2001, modified softball in 2003 and varsity golf 

in 2008.  Since 2001 the District has also added five (5) sports/ teams for boys, including varsity 

soccer in 2001, modified baseball in 2001, modified football in 2007, modified lacrosse in 2013, 

and varsity lacrosse in 2014.  This pattern indicates that the District has expanded athletic 

opportunities for both sexes, but does not support a finding that it has a history of team 

expansion responsive to the developing interests and abilities of the underrepresented sex, that is, 

girls. 

 

Prior to the conclusion of OCR’s investigation, the District expressed its interest in resolving the 

complaint under Section 302 of the OCR’s Case Processing Manual.  On June 16, 2014, the 

District voluntarily agreed to implement the enclosed resolution agreement, which addresses the 

compliance concern identified in this letter.  OCR will monitor the District’s implementation of 

the resolution agreement.  If the District fails to implement the terms of the resolution agreement, 

OCR will resume its investigation.  
 

This letter should not be interpreted to address the District’s compliance with any other 

regulatory provision or to address any issues other than those addressed in this letter.  This letter 

sets forth OCR’s determination in an individual OCR case.  This letter is not a formal statement 

of OCR policy and should not be relied upon, cited, or construed as such.  OCR’s formal policy 

statements are approved by a duly authorized OCR official and made available to the public.  

The complainant may have the right to file a private suit in federal court whether or not OCR 

finds a violation.  

 

Please be advised that the District may not harass, coerce, intimidate, or discriminate against any 

individual because he or she has filed a complaint or participated in the complaint resolution 

process.  If this happens, the complainant may file another complaint alleging such treatment. 

 

Under the Freedom of Information Act, it may be necessary to release this document and related 

correspondence and records upon request.  In the event that OCR receives such a request, it will 

seek to protect, to the extent provided by law, personally identifiable information that, if 

released, could reasonably be expected to constitute an unwarranted invasion of personal 

privacy.  
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If you have any questions about OCR’s determination, please contact Helen Whitney, National 

Equity Expert, at (646) 428-3838 or helen.whtiney@ed.gov, or Eric Bueide, Compliance Team 

Attorney, at (646) 428-3851 or eric.bueide@ed.gov. 

 

       Sincerely, 

 

 

 

       Timothy C. J. Blanchard 

 

Enclosure 

 

cc:  Amy Lucenti, Esq. 
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